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PREFACE, 



INCUJDING SOME PARTICULARS 



OF 



THE OFE OF 

CAPTAIN JOHN PORTEOUS. 



1 HE public curiosity being probably much excited^ 
respecting all the circumstances which attended 
the murder of Captain Porteous, as well as the 
private history of the individual hlmselfi it is 
deemed expedient to prefix to the following trials 
some extracts from a pamphlet, entitled, '- The Life 
and Death of Captain John Porteous^^ &c. writ^ 
ten -soon after his execution, when many anecdotes 
touching the unhappy man were in circulation^ 
i;^hich are collected in the above mentioned tracts 
and, as far as we know, were never formally con- 
tradicted; yet are these memoranda to be recei* 
ved cumgrano safis^ for, at the time of their public 
cation, party, that bane to truth, added unwonted 
virulence to the satire of a spiteful age ; and a friend 
of Porteous, at least in the Gude Town, was re- 
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garded as a deadly foe to the metropolis itself, if 
not the inveterate enemy of his native country. 

^' John Porteous, (says bis biographer,) one of 
theCaptainsoftheCityCruafdofEdinbargliiwasson 
to Stephen Porteous, a tailor in Canougate. The 
father had a fair character in his employment, and 
was esteemed a good honest man, in the whole con- 
duct of his life ; his greatest misfortune was to have 
such a son as John was. The GEtther early disco- 
vered in the son a perverseness of nature, and a 
proneaess to commit mischievous, and more than 
childish tricks. The mother, out of a blind affec* 
tion to her child, took ibem all for growing proofs 
of his mettle, and as jnarks of an extraordinary 
and sprightly genius. 

^< Thus the family was .divided upon the educa- 
tion of John. The mother could not endure to see 
the father bear hardfOn ihe.faults.of her child, and 
thought be^id It more -to gratify his passion, than 
to crush h^ son's budding vic^s ; and was so weak^ 
as to. imagine the father was the severer upon her 
dear child, only 'because she laved him. This put 
her upon often excusing .and concealing faults 
which be should have been severely chastised for, 
if they were resolved to have a^icked boy to grow 
up a better man. 

*\ From. t his thwar ring in their measures about 
the son, the fiither lost his authority, tfnd, for the 
peace of bis family} winked at faults which the 
good man saw his duty to correct. The loss of 
paternal authority begot want of filial regard to 
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the father» and this at last produced contempt ; 80 
that the boy) shooting up with these vicious habits 
and disregard of the iatheri advanced trom re- 
proaches and cur&es to blows, and la>ing violent 
hands on the parent, whenever the mibfortunate 
man would not concur with the folly and madnesa 
of the rake. , 

<< The mother saw, too late, what hermisguided 
afiection had brought them to, and how, to all her 
weak and over- fond love in his childhood, the man 
made the base return of abusive and threatening 
language, and the utmost disregard ; for be proved 
too hard for them both at last, and her love to him 
hegot hatred to her, as well as to the father, with 
bitter reflections on both sides. She told him one 
day, * That she was positive he would be hanged/ 
He answered, * The devil a one was to blame for 
it but the bitch that bare him, if it should be so/ 

*< He was of a middle f^ize, broad shouldered, 
strong-limbed, short>necked, his face a little pitted 
with the small-pox, and round ; his looks mild and 
gentle, his features having nothing of the fierce or 
brutal; his eyes lan^id, not quick and sprightly, 
and his complexion upon the brown« His out« 
ward appearance answered not his inside. He was 
insolent to his inferiors, easy and a^eeable with his 
.equals, humble and submissive to his superiors ; 
he was cunning, and a great master of the arts of 
insinuating. and gaining upoii the young and un« 
wary, and even upon those of better judgment ax^d 
greater experience. When he had some design on 
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foot, he woidd dien display his wit, and play olF 
the agreeable in conversation. He was quick in 
discerning his man, and his foible, and knew very 
well what would take with htm tmd his "company. 
Tie coiild cover, upon occasions, an unsupportabfe 
pride, a readiness to fly into anger like a sudden 
fit of madness, with a seeming modesty and com- 
mand *of his passions ; but when he let himself 
loose, and threw dff the mask, one would have 
thought he was animated with an infernal demon» 
Religion, and the virtues, were as much strangers 
to his mind as the contempt of it, and the oppo- 
site vices were famiUar. Pride, the passion of 
anger, cruelty, and revenge, seemed to have the 
ascendant over the other vices of his mind. He 
loved truth so little, that he could muster up as 
many falsehoods, to worry and destroy it, as he 
commanded 'soldiers in his guard, when it made 
for his purpose. His courage was often called in 
question, though his profession was ridiculous 
without it. 

«« He was no hypocrite, except on some x)cca* 
sions; he was generally at asmuch pains, among his 
comrades, to 'lay open his mces, as the other is td 
conceal them. Be not only was vicious himself, 
but liked to make others so ; since he could not have 
their friendship by true merit, he endeavoured to 
have it'hy that felseone of pimpfing. It was a plea- 
sure to him to observe grudges among people, and, 
*by secret whispers and false suggestions, he was sure 
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to keep tliemon foot, till tHeir K&tred was inflkm- 
ed, or they were together by the earS) unless 
there was some particular friendship he either aim«* 
ed at keeping up or procuring. In shorti he was 
no better member of 8|ociety, than* lie was a dutiful 
son, a loving husband, and a good officer, without- 
one good quality to balance his many bad ones* 
• •« The fkther havhig a good employment, would* 
have John learn his trade of a tailor, both because 
it was easiest and cheapest for the father, and sure 
and good bread for the son, to set up either by 
himself, or to succeed the father after his deaths 
But« as he grew up, hb wickedness increased tbo^ 
bis judgment proving too weak far the bent of hie 
nature. So unaccountable he turned out with 
time, that, when he was checked by his father in 
his vicious career, he almost put the good old man 
to death by kicks and blows. 

*^ The father, stunned with tfils maltreatmenf^ 
was divided in- his thonglbtS|. whether be shotM 
prosecute him according to law, and hang him for 
a miscreant, or rid himself of him by sending him 
off the country. At last, the resentment of the 
father prevaifed' over the particular resentment of 
the unnatural injury, and' the justice he owed to 
the public, to have such a monsti&r made an exam** 
pie ; he sent him away to the army as a recruit^ 
in Queen Anne's time, nnd^r the command' of 
Brigadier Newton, where his cruelty might be 
hwfuUy vented, without the hazard of the gallows. 
After be had been some time in the. army, he im« 
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proved in all the arts of mischief and wickedness, 
of vhich be shewed himself afterwards a great 
master. 

*< I mention an action of his while he was in 
ilanders, which, though of small moment, yet 
shewed the man» Passing by with some of his 
comrades, he saw a hen at a distance covering her 
chickens, at which he fires hia fusee, and kills iU 
The poor woman to whom the hen beIoDg«d» 
alarmed with the shot, started out^ and saw her 
ben. killed. She followed, and asked of him the 
price of her ben and chickens, for both was lost to 
ber, and that it wag a great part of her livings bat 
be, relentless at her loss, threw ,a way with bis conn 
rades, absolutely, refusing to give ber any thing, 
and threate^ingf if she insisted, to send ber after 
ber hen. - The old woman, with tears, prayed him 
then to let her have any thing, though never so 
smalL But away be went, not moved with ber 
tCjar^ , not hearkening to the pitiful complaints of 
the miaeraUe woman. She sent after him a whole 
volley of sincere prayers and curses, with this par* 
ticular one : ^ That as many might gaze and won- 
der on him aa that hen bad feathers on her body.' 
This action, I think, carried in it a complication 
of crimes ; and Heaven, in its own time, thought^ 
fit to answer the voice of the complainer. 

<^ While he served iu this corps, he wasshrewdl)^ 
suspected, though it was never proven, of having 
murdered his captain. He had received a beating 
from him ; it stuck iu bis stomach ; and he vowed 
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revenge in his heart. He laid his plot, viewed all 
the walls of the garrison,, where he might mak^ 
his escape the eadest i he contrived to have a sc* 
cret message from another officer of the regknent^ 
to be immediately imparted to the captain ; the 
wicked man catches the advantage of his ofl^cer 
unarmed ; and tn bed, under the cbud of nighty 
and fast asleep after a bottle^ miirders him ; and* 
oodiscevered, made his. escape from' the garrison^ 
and got off lor England, and then, to London^ 
where he lived iinknown« and in a very poor con* 
dition, fornear two years, though he had robbed 
the captain of all the money he oosld by his hands 
on, nothing being found in the captain's pockets* 
The people of the bouse wondered the captain 
should sleep so long, and came to the door, bat found 
it locked, for the villain had carried away the key| 
the door was broke open« and there* was the captain 
lying,, his throat cat, and stabbed to the heart. 

^* The murder was so secretly done, that there 
was nothing to prove it but the suspicion by For- 
teous's flight, and the cenliners declaration, that 
be had seen Porteous go. in. upon some important 
affair, as* he said, to the captain, and, after some 
stay, saw him return. 

f^ He had before coloured over the things which 
he bad for some time meditated upon in the heart 
of him, among his comrades, telling them. That 
he was weary of the service* and would some time 
or other quit it, without one word of his grudge i^ 
the captain ; on the contrary^ he was, on aU oc* 
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casions, full of his praises, and used to say. If he 
was to serve, it could not be under a better man. 
All this, when examined into, made it so doubt- 
ful, that it passed at last that the captain had mur- 
dered himself, the instrument of the murderer be- 
ing left in the bed.^ 

«• Which way he lived in London, you may 
readily goess. I understand, when he was hard 
pinched, and could find no other way of keeping 
«oul and body together, he wrought as a journey- 
man tailor. He put on at this time many shapes; 
sometimes he appeared in fine clothes, and at other 
times he was ah in fags. He was, in one revohx* 
tion of a moon, a tailor, a bully in a bawdy-house, 
-a street- walker, a gentleman, and a beggar.' In 
this last plight, Baily the coachman in Canotigate 
found him, and wrote to his father, at his request, 
to help him. The old man, moved with the com- 
passion of a ftither, forgot all his past conduct, 
tmd sent him ten pounds sterling, to put him in 
clothes and linens ; and Baily gave him, besides, 
thirty shilling?, to help to defray his expences in 
the coach, npon his return home. But when be 
bad got clothes on his back, and thirty shillings in 
his pocket, away he goes ; and Baily saw him not 
again for twelve months after, when he was -all in 
rags. Nothing is able to tame the wild. Baify 
brought him down to Edinburgh, putting him 
again in some tolerable habit, all out of regard to 
the honest man the father. When the son was 
presented by the coachman to him, the tender* 
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hearted fatter broke out into tears of joy, and em- 
braced him with great love and paternal affectioilj 
mounted him from head to foot with better clothes, 
linens, and other things suitable. He gave over 
his employment to his so0» and contracted with 
him, that he should have only a room in the house, 
and his meat and clothes, leaving nothing to him-^ 
self but his scrimp maintenance. 

<< Porteous, thus possessed of the house and trade 
of the father, and of whatever else he had besides, 
began by. degrees to maltreat his father ; first, by 
denying the old man a fire in his room, in the 
time of frost and snow of the winter, and grudging 
him even the use of the kitchen fire. He added 
to this a scrimp diet, till the old man was like to 
be starved with hunger and cold, having no money 
to provide himself elsewhere, nor credit to support 
him another way. In this dismal condition he 
applied to be received into the Trinity Hospital of 
Edinburgh, a place set apart for both sexes in old 
age and poverty. The son stormed at this, and 
took it forsooth for a mighty affront, yet he forced 
the poor man into that hospital, by cruelly deny- 
ing him the common comforts of life. Was the 
old man to be starved, to^gratiiy the other's ridi- 
culous pride ? When the son saw the father in a 
fair way to be admitted there, he offered to main* 
tain him better, but he knew the son's temper too 
well to depend upon him. 

He was now one of the captains of the town- 
guard, and his pride rose with his promotion. I 

a2 
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mast here give you an account how he came 
to that office. The lord ^provost, John CampbeU, 
in the memorable 1715» resolving to have the city- 
guard well disciplined^ for the support of the go- 
Ternment and protection of the town, called John 
Forteous from his trade, to be drill-master of the 
guard. He executed his part very well in this 
office, and was often called to give an account how 
that body of men improved in the military disci- 
pline* This gave him access to make love to a 
gentlewoman, who had the care of the lord pro* 
vost's house and family ; he succeeded in his ad« 
dresses, and they married. The lord provost, from 
a grateful return to the gentlewoman, for her care 
and good management of his family, and from a 
conviction of Porteous's sufficiency for that office, 
prevailed on the town council of the city to elect 
him one of the captains of the city-guard, with a 
view to make the married couple live the more 
comfortably together; and there was nothing to 
hinder it but bis own perverseness. The gentle- 
woman was a person of virtue and merit, and stilt 
has a good character, whose nature was always as 
far removed from the light and wanton, as it is 
from the surly and morose, earning her bread 
now, partly by the diligent and honest product of 
the work of her hands, and beloved by all who 
converse with her, only unlucky in marrying 
John Forteous, who was no better husband than 
he had been a son. He often dragged her out 
*)f bed by the hair of her head, and beat her, to 



Prefhkny Notice^ xi 

tbe effuftion c^ her bibod. The whole neigKboar-> 

hood were frequently alarmed, in the middle oF 

the night, with her shrieks and bideoas cries, to' 

sQch a degree, that a lady living above them was 

obliged, in the middle of a term, to take lodging 

elsewhere, for her own quiet. He did things to 

her which I am ashamed to write, and you would 

blush to read. All this was done because she 

stood in the way of his adulterous embraces with 

her maids. ^ They at last separated, and he had 

his wish, giving full swing to all his lustful pas^ 

sions. How badly he requitted this gentlewoman, 

who had been the occasion of his advancement; 

and the lord provost, for using his interest in the 

town council in his favours, you may see front 

this treatment of one who had for some years sd 

discreetly managed his house. She often told hiihj 

be would be hanged $ and it was no wonder, he 

having frequently threatened to cut her throat« * 

** He was most unaccountable in his expressions. 
He used often to say among his comrades, < That 



* About this time a Damesake of the captain's actually 
hanged himself in a pet, after having beaten his helpmate. 
" 29th Marchy 1736. — Last week George Porteous^ smith at 
Edmistoun, having aey&rtAy beat and abused his wife^ thoi^^ 
himself lo highly affironted by the neighbours ridings the 
stang" for hinty that^ taking remorse, he went and hanged 
himself the day after. What is most remarkable is, that his 
hands were tied behind his back^ and a cloth upon his &ceJ 
^^(Medonian Mercury, 



»» 
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if his wife was in heaven, he woald hate to go 
thither.' Playing at golf once, and beat, < He 
was sure (he said) there was no justice in heayen*' 
At another time, being engaged at whisk, and 
sent for by some of his comrades, he returned f<Mr 
answer, < That if God Almighty would send for 
him, he would not then go/ These expressions 
are no better proofs of his religion than the treat- 
ment of his wife is of his good nature. * 

'* This command of his in the city -guard gave 
him great opportunities to lay open and display 
his nature, and to give full vent to all his ungo- 
vernable passions; seldom a day past but some one 
or other of hia squad felt the weight of his stick. Dis* 
dpline ought ccartainly to be kept up^ yet there may 
be an excess in the execution of it» The other 
captains found not themselves under the same ne- 
cessity of thrashing and beating; it was hard if he 
had the worst corps of the whole. A serjeant of 
bis had once the misfortune to speak to hiqi co- 
vered, upon which the captain gave him two severe 
pushes in the breast. The man, stunned with the 
first, stood the second, and dropped down ; he was 
carried home^ spit blood, languished, and died. 
I own it was a' fault in the serjeant, not to give 



* AfVer sentence^ it would appear that be became more 
religious ; for, on the 8th of August^ be was^ at his own de- 
sire^ prayed for in all the churches and meeting-houses in 
Edinburgh. 
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his superior officer due respect \ but then it roust 
be acknowledged, it was too severe a oorrection 
for such a fault. Be is sadly belied, if some of 
the soldiers went not into the other world by bis 
means, without so much time given them \ the 
poor people had no friends that were able to 
bring him to justice, and the public either knew 
not of the facts, or winked at them, upon the ac* 
count of <Iiscipline i and, no doubt, had he been 
publicly accused, there had been no small number 
to propagate his defences, as we may easily guess 
from what fell out afterwards. 

" He abused the design of the City Guard. It 
is particularly, among other things, maintained in 
the city to beat down disorders both within and 
without doors : He executed this as partially as 
ever any did in that command. He had all the 
.bawdy-houses at his command : He let out his au- 
thority less or more upon them as they were wil- 
ling to gratify him :* And even private houses were 
out of the protection of the guard i when he. or 
his intimates had a mind to attack any pretty girl 



* " Edinburgh, February 10, 1736. — Yesterday nine wen- 
ches of the town made an amende honourable through the 
several streets of this city, the hangman attending them, 
and drums beating to the tane of Cuckolds ccme dig! 
Seven of them ivere afterwards sent to the house of correc- 
tion. They were very naked and meagre beings, and fools 
into the bargain, for driving a trade which afforded neither 
food nor raiment."-^Ca/e(/o«ta» Mercury* 
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in thdtni they liad ntt more to do but to dehtjr tfa« 
attempt till be in his tarn fa Ad the guardi then all 
was sure. The way he put most in practicey wad 
to pretend to search for run goods, or concealed 
persons, and the soldiers secured th^ doors tiU hA 
accomplished his designs* He sometimes mad^ 
his escapades with guards^ sometimes without 
them, always secure no assibtanee should come 
from the guard, whatever happened^ This tuiH 
of mind, and the command he had| gave him great 
advantages to procure the acquaintance of th^ 
young folks, and afterwards their friendship, which 
he improved or slighted as he saw his own interest 
advanced by it. He lived much the same in Edin«- 
burgh a captain, as he had done in London, a jour* 
neyman tailor, only with this difierence, that he 
had here better clothes on his back, and was more 
uniform in his dress, had more money in his pocket, 
and his vicious inclinations Were more successful, 
as they were better backed in the execution; 

<< The mob, on all public occasions, enlarged the 
sphere of bis natural temper. You would have 
seen a plentiful crop of kicks, cuffs, blows, and 
strokeS) to be reaped from his feet, fists, and cane. 
The mob, sure, is a great ungovernable beast too 
often, and i^ to be kept in order by fear ; but then 
severities upon them should seem rather to be ex« 
torted, than a humour gratified, in grasping at 
every occasion to beat and thresh. Though they 
are bad judges in the most of things, when they 
descend into panicularsi yet they seldom err about 
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in]usti6e and oppreaBion, when the penud^bn h 
universal. On all solemn days there is a moUitude 
from the coantryy as well as from the town, to ob- 
serve shows and solemnities on royal birth days % 
these people were sure of a beating from him; 
The hatred and terror of him increased every year; 
and his character of a wicked debauchee waa 
known to every body $ so that he was universally 
bated and feared by the lower set of people in 
town and country. But' when be had killed and 
wounded above sixteen persons in the Orassmarket, 
after Andrew Wilson^s execution, their hatred 
rose into fury against him; with difficulty they 
ivere kept from failing upon him, and tearing him 
to pieces, before he was committed to prison. The 
grief and concern of the friends and relations of 
those whom he had murdered and wounded, came 
in to increase the flame against him. There wad 
a rumour, indeed, that there would be a mob td 
rescue Andrew Wilson from the gallows, which 
made the Magistrates to make choice of Captain 
Porteous to command that day, as the person who 
had the most awe over the mob, and fittest to quell 
any disorders, if they should happen,, never ima- 
gining his distraction would carry him to the 
height of what he did. 

** But I must stop here a little, to give you the 
rise of the sentence of death against Andrew Wil- 
son. There was a parcel of smugglers in Fifcy 
who had been often berried by the custom-house 
officers there ; They often vowed revenge, and 
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eagerly wished for an opportunity to make repri- 
sals. An occasion offers ; the collector has a con- 
siderable sum of money with him in Kirkcaldy } 
Wilson and Robertson, with some others, contrive 
among themselves to rob the collector of this 
money. They put their design successfully in ex<> 
ecution, and carry off the money, are seiztid, and 
the money recovered to a trifle. Wilson and Ro- 
bertson are tried,, and condemned to be hiinged; 
Robertson, by the help of Wilson, makes his 
escape, and Wilson stays behind to be hanged. 
They had both been carried from prison to a 
neighbouring church called the Tolbooth Kirk, 
upon a Sunday, to hear prayers and sermon, as it 
is the custom for persons condemned to die. Wil- 
son and Robertson are standing with four soldiers 
of the City Guard, before the people were well as^ 
scmbled, and the minister come in, in the fore- 
noon. All of a sudden, Wilson, a strong well- 
built man, seizes two of the soldiers and holds a 
third, by fixing his coat in his teeth $ then he 
cries to Robertson, Run, Geordie, run for your life. 
Indeed, Geordie got over the seats, and made his 
escape. * 

■ ■ " ' J ■ 1 1 II ■ I ■ - 1 ■ IIP 

• *' Edinburgh, Mtynday, April 12^ 1736. — ^Friday morn- 
ing last^ about two o'clock^ the felons in the city jail 
made a grand attempt to escape ; for which purpose 
Ratcliff and Stewart^ horse stealers^ some time brought 
over irom Aberbrothock^ had dropt a pack-thread out of a 
TivindoTv, to the end of which their accomplices tied sprii^ 
saws and some other accoutrements^ wherewith EatdifiTand 
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« The multitude were charmed with Wilson's ge- 
nerous actioDi and not ill pleased with Robertson's 



Stewart cut dlrougfa ' the great iron bars that secure a yery 
thick windbw on the inside^ and a^rwards the cross grate 
fn the window ; they then cut a large hde itr the floor of 
' thdr apartment^ which is immediately over that wherein 
Robertson and Wilson (condemned to su£^r Wednesday next) 
lie; which last^ in return for this friendly office^ contributed 
in the foUowing^ manner to bring about their mutual escape^ 
Tiz. Ratdiff and Stewart lay every night nailed^ to the floor^ 
by a long iron bar fifteen inches rounds the supporters 
whereof detain prisoners at the middle of the bar^ and are 
flistened with smaller iron bars passing through the floor 
ta the apartment below^ fixed there with wedges through 
eyes ; which wedges being struck out by Robertson and Wii« 
son^ Ratclifi^and Stewart had access to shift themselves to 
the end of the bar^ and unlock it Being thus disengaged, 
diey hauled Robertson and Wilson up through the Idsle^ and 
then proceeded to break out at a window fiaonting the north ; 
and^ lest the centinel on duty at the Purses shoiilcl mar the 
design^ their associates in woman^dress- had knocked him 
down. Stewart accordingly came down the three storeys 
by a rope in his shirt, and escaped ; Wilson essayed it next, 
hut being a squat round man, stuck in the grate, and before 
he could be disentangled, the guard was alarmed. Nor was 
rt possible for the keepers to hear them at work ; forwhen* 
ever those in the upper apartment fell a sawing, they bdow 
sung psalms. When they had done, Millar of Balmeroy, 
his wife,, and daughter, tuned up another in thdr apartment, 
and 80 forth. 

*' Yesterday forenoon Robertson and Wilsott were carried 
from prison to the Tolbooth Kirk, to hear> their last sennon, 
but were not well settled there when Wilson boldly at- 
tempted to break out, by wrenching himself out of the hands 
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escape : Tliey are always oq the side ofhiMsanitjr 
and mercy, unless the; are engaged themselves. 



of four anned soldiers. Finding himself disappointed here, 
his next care was to employ the soldiers till Robertson should 
escape; this he effected by securing two of them in his 
arms ; and, after calling out, Geordie, do for thy life ! snatch- 
ed hold-of a^hird with his teeth. Hereupon Robertson, after 
tripping up the fourth, jumped out of the seat, and run over 
the tops of the pews with incredible agility^ the audience 
opening a way for him sufficient to receive them both ; mSt 
in hurrying out at the south gate of the churchy he tumbled 
over the collection-money. Thence he reded and staggered 
throng the Parliament Close, and got down to the New 
Stairs> and often trii^ped by the way» but had not time ta- 
falii some of the guard being 4:lqse after him.^ Passing down 
the Cowgate, he run up the Horse Wynd, and out at the 
Potterrow Port, the crowd all the way covering his retreat, 
who by this time were become so numerous, that it was dan- 
gerous for the guard to look after him. In the wynd he 
made up to a saddled horse, and would have mounted him ; 
but the gentleman to whom the horse belonged prevented 
him. Passing the Cross Causeway, he got into the King's 
Park, and took the Duddingstone road f but seeing two sol- 
diers walking that way, he jumped the dike, and made for 
Clearbum. On coming there, hearing a noise about the 
house, (dreading it might Seen from those whom the Ma- 
gistrates had sent after him,) he 8tq>t short, and, repassii]\g 
the dike, he retook the rout for Duddingstone, under the 
rocks. When he crossed the dike at Duddingstone, he faint- 
ed away ; but, after receiving a refreshiiient, the first (he 
said) he had tasted for three days, passed out of town, and 
soon after getting a horse, he rode off, nor have we since 
heard any ftirther of him, notwithstanding all the search 
made." 
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The captain was enraged against Wilson, who 
had affronted his sol(}iera, and the mob, who had 
favoured Bobertson's escape, and approved of 
Wilson's generosity : He had time enough betwixt 
Robertson's escape and Wilson's execution to 
work himself into a fury. He thought himself 
affironted $ it would reflect upon the Magi&trdteiy 
his masters, and incur the displeasure of the Go* 
vernment. This, with a halMtual contempt,, and 
a mortal grudge he bore to multitudes, wrought 
into his breast all the rage and emotions of a road- 
man. The day of Wilson's execution his coun- 
tenance was pale, his eyes rolling and starifig, bis 
mouth foaming, his voice broke and confused, his 
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Upon RobertBou's getting out at the cfauxeh-€loor«' 
was immediately carried out^ without getting sermon^ and 
put in close custody, to prevent his escape, which the au« 
dience seemed much incUned to &vour. So that he must 
pay for all Wednesday next." — Caledonian Mercury, 

*'Thuridat/, April fi9.<— We are told^ that George 
Robertionj sometime stabler at Bristo Port, and ^ who 
lately made the surprising escape while under sentence 
of death, was on Tuesday night last at a certain house 
in the neighbourhood of this city; and being talked 
to by the landlord, touching the risk he run by his 
imprudeuce, and that if he was catdied, he would suffer 
unpitied, or as a madman ; answered, that, as he had thought 
himself indispensably bound to pay the last duties to his 
dearly beloved Andrew Wilson, by accompanying his fune«* 
ral^ he had been hitherto detained in the country, but that 
he was now determined to steer another course very soon. 
However, that he bad laid his account not to be banged-* 
pointing to some weapons he bad about hivtip"'-^2bidem* 
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whole gait full of disconcerted and disorderly^ 
steps ; and| what helped most to make him mad, 
was the bringing up a part of the Welsh Fuzileers, 
then Ijing in the Canongate, as if he and his 
guard had not been sufficient to keep down any 
mob within the city. He thought this was an af^ 
front both to the town and himselC* 

" Many were of opinion, that the bringing in* of 
a military force to the toWr was not quite so pru« 
dent, from the bad consequences it might have 
had, and may yet have r but that for the city to 
have had its constables, deacons of crafts, a part 
of the Town Guard "and common offibers, in or- 
dinary clothes, miiced among «the multitude,^ to 
observe who began first, with the other part of the 
,Town Guard under arms, to receive the prison- 
ers, if any should be, and even to add to these 
such of the Train Bands and their officers, as the 
governing powers of the city should think lit to or* 
der out nominaiim^ if the others were not thought- 
sufficient, had been more for the honour, as well 
as more for the safety of the city. - By that they 
would have shewn they were able to govern them- 
selves, and others too, within .their gates, without 
any foreign assistance, and could distinguish citL 
zens and inhabitants from strangers, -if any was on 
the mad work of mobbing. 

" However, when Porteous came to receive 
Wilson the prisoner from the captain of the city 
prison, he had wrought himself into a terrible dis- 
position. When the manacles were too little for 



Prefatory Notice. 

Wilson's wrkts, and the hangman could not make 
ihem.ineet> he flew furiously to them^ and squeezt^dy 
the poor man crying, and he squeezing, tilJ he 
made them meet, to the exquisite torture of the 
miserable prisoner, who told him he could not 
have one Berious thought, so necessary to one in 
his condition* under such pain. ' No matter,* 
say^Torteous, < your torment will be soon at an 
•end.'' *"WelV says the other, * you know not 
but you may come to b^ in my condition % God 
forgive you * 

•* This behaviour of his embittered the minds of 
the mob, who were sufficiently exasperated against 
him before, and was soon spread in town and 
country. They bore a great hatr^ to him, and 
he had no less a contempt of them. 

•* He guarded Wilson to the gallows, where he 
was hanged dead, without the least disturbance. 
When the hangman was cutting. him down, some 
stones were thrown at him, and one of them hit 
him on the nose and bled him ; the hangman 
hastened down and took shelter among the sol* 
diers ; the mob continued to throw at him, hit 
some of the soldiers, and broke the head of their 
drum. Upon which Porteous himself fired, and 
called to his soldiers to fire, more than once $ they 
obeyed, seven or ei^t are kiUed, more wounded, 
and it was a wonder that there were not more of 
both. If the throwing of stones by the mob' 
SKas a. good reason for firing, then there never had 
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been an execution wiihoat killed and wounded i 
nayt not a whore nor a thief scourged through the 
town without it. It is ordinary for the rabble at 
Edinburgh, moved with the common sentiments 
<)f humanity* upon such occasions, without being 
•ble to comprehend the ends of society, to let fly 
fitone!« at the hangman. Captain Porteous was not 
unacquainted with this custom, which MiAr liim 
the more inexcusable not to contemn it, and to 
inarch off his men as quick as he could, since the 
thing was done which he came for. * 



• '' Yesterday being the day ^xeti for the execution of 
Andrew Wilson, for the robbery of Collector Stark ; and 
it being strongly surmised, that plots were laid for fiiTotir- 
ing his escape also, from a sympathy the populace bad ge- 
nerally conceived with him, preferably to his associates in 
that ugly scrape ; the Magistrates, to defeat all hopes of 
whatever attempt that way, put the executioner tire day 
before into the tolbooth, to prevent his being carried oflj 
the centinels were doubled on the prison without, besides 
those posted within ; the officers of tbe trained bands were 
ordered to attend the execution, also the constables with 
long batons; the whole dty gujo-d had ammunition distri- 
buted to them, and marched to the place of execution^ 
bayonets screwed on their pieces, intermixed with the town- 
officers ; and to make the work very sure, a small batta- 
lion of the Wekh Fusiliers (headed by six Captains or 
Other commisffion officers) marched up the streets of the 
city, and drew up on each side of the Lawnmarket, upon 
application of the Right Honourable the Lord Provost, 

whilst another body of that corps stood under arms at the 

7 
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^* The king, at this time, was visiting his foreign 
dominions, where he had staid much longer than 



Canoogate guard. At two o'clock Wilson was carried fVom 
prison to t)ie Grassmarket^ manacled^ where he died' very 
penitent, but expressing more sorrow on account of the com« 
inon frailties of lift, than the crimes for which he suffered. 
fie was a stout young man, a bachelor, and his body was 
deiMnered to his friends, who carried it over to Fife. 

** Hir was there, during the whole procession, or af^er he 
liad hanged till he was dead, the remotest appearance of a 
tiot, or the least disturbance on the part of a vast crowd of 
people; till after the Magistrates had retired from the scaf- 
fold to a house hard by, reasonably concluding there could 
now no disturbance happen, and the executioner was ac« 
tuallyonthe top of thcladder cutting Wilson down, when a 
^ew idle boys, or rather children, began to throw some pebbles 
or garbage at him, as is (very foolishly) practised at all execu« 
-tions, and the rather now, that he was treating the afl^ 
ludicrously ; which was so highly resented by Mr Captain 
Porteous^ who commanded the City Guard, that, without 
the least authority from the Magistrates, or offering to read 
ihe proclamation, as is directed, the guard, at his precept 
And example, fired sharp dropping shots among the crowds 
whereby about twenty persons were killed or wounded. 
Among the slain are, 

'^ 1. Henry Graham^ tailor in Canongate, shot through the 
head while looking out at a window two stairs up. 

2. Alexander Macneal, in Monktonhall. 

3. John Anderson, son to George Anderson of Craighead^ 
Esq. 

" 4. Charles Ilusband, relation and servant to Paul Hus- 
band^ confectioner. The three last were killed on the street 
with slug shot. 
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was eiqpectedy betwixt seven or ei^t months f the 
ministry was anxious to have hira home» the Queen 



*' Araoqg the wounded are^ 

" 1. Archibald Ballandine, a young geiitleman at the school 
of Dalkeith, so mortally wounded that he cannot live. 

'* 8. Jame& Niven, bvewer^ shot in two places of the head^ 
and in the arm. 

" 3. Patrick Spalden, son of ■ Spalden.of Ashintully^ 

Esq. and apprentice to Jdr David Mitchell, jeweller^ twice 
shot in the liead^ and twic m the right shoulder^ lies dan« 
gerously ill. 

'' 4. Jean Peat, servant to James Macdowal in Deanhaugh^ 
shot in the head, side, and arm, and will not recover. 

** 5, David Kid, tailor, wounded in the breast. 

*' 6. James Philip, servant to Captain Lauder, mortally 
wounded in the breast and arm. 

" 7. David Wallace, wright, servant to Mrs Alison, shot 
through -the upper jaw and right side. 

^' 8. Margaret Gordon, (of Elgin,) servant to David OgiU 
vie, tailor, mortally wounded. 

" 9. Margaret Arthur, residenter at the Watergate, shot in 
the left shoulder, and twice in the right arm, lies danger- 
ously ill. 

" 10. andll. AlexandefWallace, and James Lyel, servants 
to Mr Wright, staymaker, the one shot in the arm, the 
other in the belly. 

" The Magistrates (after ordering the killed and wounded 
to be buried and looked after at the city's expende) imme- 
diately convened in council, and after taking a precognition 
touching this unhappy event, the Lord Provost, as HigL 
Sheriff, ordered Mr Porteous to close prison for eight dajs, 
and to be afterwards detained in custody till liberate in 
course of law. He was accordingly carried to prison by his 
own guards without which the mob had unquestionably 
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was uneasy at so long an absencQi and the city df 
London grumbled at the want of him. It win 



finished him, so exasperated were they on aeemg their inno- 
cent fellow citizens wallowing in their blood, and that the 
same should have been shed by thoae nursed up in our own 
boGom^ while^ on the other hand^ both officers and soldiers 
of the military detachment behaved wi^ all honoar;"-*Ca« 
hdonian Mercury, April 15^ 1736. 

" Various accounts having been given of the melancholy 
event that happened at the execution of Andrew Wilson up« 
on Wednesday last, the 14th of April instant, in order to 
satisfy the world as &r as we can, we thought proper to pub- 
lish the following account of it ; part of which we had ac- 
cess to witness, and partly what clearly appears by declara- 
tions emitted before us. 

^^ When the criminal was thrown over, the Magistrates 
(according to custom) retired to a public house near the place 
of execution. Hitherto there was no appearance of any tu« 
mult, nor till the executioner was about to cut him down, 
when some idle persons threw -a few stones at him, some of 
which iklling among the city guard, that day commanded 
by Captain Forteous ; whereupon he, in an unwarrantable 
and barbarous manner, first discharged his own piece among 
the spectators, and at the same time ordered his guard to 
fire in like manner, using these words. Fire ! — and 
be damned ! without the least orders from the Magistrates, 
who were then attending, and from whom he should have 
received his orders. The Magistrates, ministers, and con- 
stables, were stationed in the first storey of a house to the 
.street, were themselves in danger of being kiUed, a ball 
having grazed on the side of the window where they stood, 
(but this was not know^n till some time after.) A dropping 
fire Gontjoiued for some time, but the firing being over, the 
Magistrates were put into a great consternation, upon some 

h 
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thought proper to represent this afiair of hanging 
Porteous in the most hideous colours, as if all Soot- 
land was upon the point of turning mutinous, and 
that a restless set of men, called the Patriots, were 
at the bottom of it, to see if this could prevafl 
upon him to return soon home, to compose ihe 
rising disorders of that kingdom by his royal pre- 
sence ; but this had no other effect than to root a 



persons coming to them^ and informing that several dead 
bodies lay on the streets. Upon this^ one of the magistrates 
fl]fing to the window^ found it but too true^ and instantly cal« 
ling for his officers to give the necessary orders to immediate 
iEissistance^ to his great surprise they were all removed; and the 
guard was now marching off. One of the magistrates imme- 
idiately repaired to a tavern in the Lawnmarket^ where the 
Xord Provost and some of the council were attending, to give 
proper orders to the detachment of the Royal Welsh Fuzi 
iiers^ posted 'before them^ to whom he gave account of this 
dismal scene. Ha-eupon Captain Porteous was ordered 
forthwith to attend the magistrates in the burgh room^ 
when they proceeded to an examination of what had passed^ 
and have ever since been closely employed in taking the pre* 
cc^nition, in order to do all justice to the injured, so far as 
is in their power. That night, upon the declarations emitted 
before them, the Lord Provost committed the Captain to 
close'prison, (though he denied* he had either fired himself, 
or given orders to his guard to fire;) until his trial for lifb in 
due course of law. Next day IS centinels of the guard 
were committed to the same effect; it appearing dearly, 
after a careful examination of all the firelodcs- of the party, 
that they were the persons who discharged their pieces. 
The above narration is attested by T. Crock at, B. Gavin 
'Hamilton, B^'^Caledonian Mercury, April 19, 1736. 
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mortal prejudice against the tovm of Edtnbuigh^ 
and in some measure against all Scotland.'' *< 



* '^ TaeBdajT night last, a most outrageous and violent in« 
suit to the laws and constitution of the nation was made in 
this city, that perhaps ever happened in any civilized 
country^ viz. 

** A few minutes hefore ten at night, a multitude of people, 
most of them from the country, rushed in upon the City 
Guard on a sudden, turned out the whole soldiei;^, . and 
seized all the fire-arms, &c. in the guard. At the same in« 
stant of time, otherSi having posted tliemselves near the se- 
veral gates of the city, made themselves masters of the some, 
and then attacked the prison. The Magistrates, with seve- 
ral members of the council, and burghers, attempted to 
suppress them, but they threw stones, in so violent a man- 
ner, and wounded several of those that attended the magi- 
strates with Lochaber-axes and butts of muskets, and at the 
same time threatened to fire, that they were forced to retire. 
The mob, now finding themselves absolute masters, immedi* 
«tely set fire. to. the prison door, and in less than an hour 
forced their way up stairs ;. they then dismissed all the pri- 
soners, seized Captain Porteous, dragged him downstairs, 
and hurried him through the streets to the Grassmarket, 
where they broke open a shop, and took out. a coil of ropes, 
tied, it by, one end about Mr Porteous's neck, and throwing 
the other ei^d over a dyer's cross-trees, close by the common 
place of execution, hoisted him up and hanged him. The 
body was taken down about break of day, and put into a 
church hard by. 

" This, forenoon his corpse was interred in the Grayfriars 
church-yard. 

'* Last night, about 50 of the Welsh Fusileers, commanded 
by proper officers, reinforced the garrison of the Castle ; two 
Qpmpanies of the City Trained Bands mounted guard in the 
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80 far tb€ author of the pamphlet Oa the 1st 
of April the Lord Provost of Edinboi^h was tak- 



tx>rougli-room and coundl-house^ and there was a guard at 
the Netherbow. But there was not the remotest appear* 
ance of disturbance all night ; nor^ indeed^ have we heard of 
any other mischief done the night the riot happened^ but 
what is above narrated* 

'^ No less than seventeen criminals escaped from the city 
jail on*this occasion^ among whom are the dragoon who was 
indicted for the murder of the butcher^s wife in Dunse, the 
two Newhaven men lately brought in fh)m Blackness Castle 
for smuggling, seven centinels of the City Guards &c. The 
prisoners in the City Guard were in like manner set at li- 
berty. 

*' About fourteen tradesmen, or others, were taken up the 
morning after the riot, and committed to the Canongate 
prison^ eleven of whom are since discharged ; but the other 
three, not giving so good account of themselves, remain in 
custody." — Caledonian Mercury , Sept. 9, 1736. 

'^ The narrative in our last with relation to the surprising 
and unparalleled riot that happened in this city the 7th 
instant not having been so particular as the world might 
expect, from an event so uncommon in all its circumstances. 
We have thought proper, by way of supplement, to give the 
following disinterested relation thereof, as from the best in- 
formation could be collected, willing always, if what is here 
related shall at any time appear to have proceeded from 
misinformation, to Retract either facts or circumstances. 
And it is reported, 

" 1. That a body of. strangers entered the West Port be- 
twixt nine and ten at night, who, having seized the Ports- 
burgh drummer by the way, brought along his drum, and 
some of them advancing up into the Grassmarket, beat a 
call to arms ; then called out. Here } all those who daret 
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en into custody, and after enduring a confinement 
of three weeks, was admitted to baiL . He was then 



iwenge innocent blood ! This probably was a signal fox their 
associates to fall on^ in regard it was fbUowed by instantly 
shutting up the gates of the citj^ posting guards at each/ 
and flying centinels at aU places whence a surprise knight be 
expected^ while a separate detachment threw themselTes 
upon and disarmed the City Goard ; and^ seiang the drmn> 
beat about die High Stieet^ to notify (it is thought) their 
suooess so fiur. . At that instant, a. body .of them advancing 
to the tblbooth, cdled fbr .the keeper ; and, finding he was 
gone, fell. a breaking the door with fore-hammers; bat>' 
inaldng.no great .advances that way, they got together « 
parcel of broom^ fluze, (or whins,) with other combustibles^ 
and heaps of timber, placed over a barrel of pitchy they set 
fire to the latter with the flambeaux they had tiiken.froni 
the city officers, when they repulsed the magistrates with 
showers of stones, and thr^p^ to discharge platoons of fire«i 
arms among them, if they ofifered to appear in the streets at 
nighty and it is even said they placed centinels to eye the 
motions- of the. magistrates. It is reported, 

'' fi. Thatj upon the prison door taking fire, several citizens^ 
particularly two gentlemen, made up to the rioters, and ex*- 
postidated touching the imminent danger of setting the 
whole neighbourhood on fire, insipiaCing that this. outrage 
might come, to.be highly resented.; but. were answered, 
-that they'd tidce.care no prejudice. should happen to Uie 
city; and that, for thc;rest^ they .knew their business, and 
that they (thct gentlemen) might go about dieir's. It is re« 
ported, 

*' 3. That, befine the prison door was near bamt down, so- 

vends rushed through theflamcesi, up^ the stairs, demanded 

the keys firom the keepen, and tibongh they eonld scsrce see 

'i)ae..aiiet)iar Ibr.thc anoke, got into Csptain. Farteous's 

b^ 
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commanded to attend the House of Lords, together 
with the four Bailies and three Lords of Justiciary; 



apartment^ calling, Where is the > ? He is said to 

have answered. Gentlemen, I am here ; but what are you 
to do with me ? And that they answered. We are to carry 
you to the place where you shed so much innocent blood, 
and hang you. That he begged roerey ; but finding none 
at their hands, requested some time to prepare himself; but 
that they instantly seized and pulled him to the door, in 
bis night-gown, cap, and breeches ; but he stru^ling, they 
caught him by the legs, and dragged him to the stairs-foot, 
while others set the whole prisoners at liberty : That he 
was set upon his l^s how soon he was brought to the 
street, some seizing him by the breast and arms, while 
others pushed behind, thus conducting him to the Bow 
head, where they stopped a little, at the pressing solicita^ 
tions of some citizens, that so he might die peaceably ; but 
fvhose real view was to gain time, expecting every moment 
the Welsh Fuziliers from the Canongate, who, it was said> 
were to enter the dty by the Trinity Hospital, or that the 
garrison of the Castle should come to his relief. Here he is 
said to have addressed some of the citizens who appeared iu 
his behalf, and gave one of them 23 guineas, &c for his 
brother's use. By this time, some who appeared to be in 
the direction ordering a march, he vros hurried down 
. the Bow, and to the gallows stone^ where he was deshred to 
kneel, confess his siijs, particularly the havoc he had com* 
xnitted in that place, and to offer up his petitions to God. 
In a few minutes after, he was led to the fatal tree ; but> 
on seeing the rope, made remonstrances, and caught hold 
ef the tree ; but^ being disengaged, they set him down ; and 
as the noose was about to be put over his head, he ap- 
peared to gather fresh spirit, struggled, wrenching his 
head and body. Here^ again, some citizens sppeared to 
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but the order lo these Lords produced a 

upon a case not provided for by the articles of 



him^ telliugy that the troops heing now in full march^ they 
most all expect to be sacrificed, and that the artillery of the 
Castle would doubtless be discharged among them; and 
that they answered^ No man will die till his day come. It 
is reported^ 

'* 4. That^ a quarter of an hour before twdve, they put the . 
rope about his neck, and ordered him to be pulled up; 
which done, observing his hands loose, he was let down 
a^n ; after tying his hands, he wa& hauled up a second 
time ; but, after a short space, having wrought one of his 
hands loose, he was let down opoe more, in order to tie it 
up, and cover his face. Stripping him of one of the shirts 
he had on, they wrapped it about his head, and got him up 
ibr a third time, with loud huzzas, and a ruff of the drum. 
After he had hung a long time, they nailed the rope to the 
tree ; then formally saluting one another, grounding their 
arms, and the other ruff of the drum, they separated, re- 
tired out oi town, and severals of them were seen ridii^ oft, 
in bodies, to aU quarters, leaving him hanging tiU near five 
in the morning. It is also reported, 

" 5. That neither the gentlemen who conversed them 
at the tolbooth, nor those who were sent out by the m^g^ 
strates to see if they knew any of the rioters, could say they 
had ever seen any one of them before, though the flames 
rendered it as light as at noon. So tliat it is generally be- 
lieved no citizen acted any principal part in this tragedy ; 
though, indeed, it is certain that many of the inhabitants, 
led by curiosity, stept out to behold the surprising boldness 
and incredible extravagance of this scene. 

^* Upon the whole, it would seem their plot was concerted 
"With judgment, oondncted with secrecy, enlwrprised with 
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Union, and for which there was no precedent^ yizi 
How the Scottish Judges should be received on the 
wool-^acksf at the table or at the bar ? By a plu- 

m 

rality of voices they- were ordered to attend at the 
bar in their robes* 

An inquiry was set on foot In the Hduse of* 
Peers, respecting the legality and justice of the 
sentence pronounced upon Porteousi ami a mov- 
lion was made for having it declared erroneous,, 
many members warmly censuring both the verdict, 
of the jury and the sentence of the. Court; these. 



resolution, and execute in the space pf two bdun^ with un- 
expected success. 

^' Ever since the riot, an officer's. command of the Welsh 
Fozileers mounts daily in the Castle ; tlie Canongate guard 
is reinforced all -night, besides their picquet guard ; the 
city company has a guard *at the Netherbow, the gate 
whereof is locked back on both sides,, that -passi^ may^be 
open at all times ; two companies of trained bands mount 
guard each night ; a troop of LieutenantrGenend 6ore« 
Dragoons arrived last Friday in Canongate, and anoilier of 
the same at Lcith." — Caledonian Meratri/,.SepL 13, 1736.- 
'^ The grenadier and Colonel's companies of the Royal Re- 
giment, commanded by Major-General Barrel, marched into 
•the Castle last night for quarters* The oth^r companies of 
said regiment are quartered in Leith,. and suburbs of this 
city. The Royal Welsh • Fuzileers remain in Canongate, 
where they mount a captain's guard each day, which is re- 
inforced at night, beside their picquet guard. The City 
Guard keep post at the Netherbow. Our Tmined Bands 
fsontinue to mount each night, and observe, exact discipline/'-* 
Caledonian Mercury ^ Sept 23, 1736. 

10 
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however, were at length jiistifiedy and the motkm 
was finally dropped. 

A formidable bill was next brought in fer dis* 
abling the Lord Provost of Edinbnrgh from en* 
joying any office or place of magistracy in the me* 
tropolis of Scotland^ or in any part of Great Bri« 
tain ; for imprisoning him in close custody for a 
twelvemonth ; for abolishing the city- guard, * and 
demolishing the gates at the Netherbow Port. Not- 
withstanding the strenuous opposition this bill met 
with from the Dake of Argyle, who exerted all his 
powerful eloquence on that octesion, and many 
other Peers, it passed the House of Lbrds ; bnt in 
4he House of Commons, after meeting with strong 
t>pposition in every stage, and being assailed by the 
iM^hole body of Scottish members, saving one, it 
^as altered in its most essential parts. The clausea 



* Of late times we haye seen that yenerable corps dis- 
banded^ and^ as it were> laid in the dust^ together with 
their capitol^ the Tolbooth of Edinburgh, round which 
they were so long wont to bask and stagger. But the cu- 
rious in military figure and costume are recommended ta 
consult Hogarth's print of the Lord Mayor ofX<ondon's pro- 
cession, fbr a delineation of heroes extremdy similar to 
these ; or rather the ing^ous Mi Kay's likenesses, ad vt« 
vum jT and the portraits of the Scottish monarchs at Holy- 
roodhouse, which, shone upon by the setting sun, so as to 
give a ruddy tint to their prodigious noses, and with a slight 
allowance as to dress, must convey to the mind of the spec- 
tator a very accwatjB idea of the veteran City Guard of Edin- 
burgh. 
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iat imprisoning the Pr(nrost» abolisbing the guards 
and taking away the gates^ were omitted ; but io 
place, of ihese* a fine of L. 2000^ to be given to 
Porteous's widowi was imposed upon the city 
of Edinburgh, whidi made Mr Shippen^ ie» 
mark, that too much time bad. been spent in de* 
daring a man- ineapiftble who was willing to de^ 
dare himself so, and in prodding for a cook-maid; 
the widow, however, in oonuderation^f the favours 
shewn to her by the town-council* had the modes* 
ty to accept of L* 1500 in full. This bilt was carried 
in the committee by a majority of one; the 
chairman, contrary to all precedent, voting in its 
favour ; and it is to be observed, that two Scottish 
members, Af r Erskine of Alva^ theSolicitor-Oene* 
yal, afterwards Lord Justice Clerk, and Mr Erft- 
kine of Grange, brother td the Earl of Mar^were 
then pleading an appeal before the House of Lords, 
and were refused leave of absence,, otherwise the 
bill would have 'been utterly lost 

For an-acoount of the act of Parliament respect** 
ing the murder of Porteous,. that gave, and it 
would seem justly, samuch offence to the Scottish 
.clergy, the reader is r^ferred^ to the Romance 
which occasioned this publication^ Vol. IL p. 155v 
Many pamphlets, the sorry weakness of that period, 
made their appearance on both sides ; some wit and 
much argument were attempted ; the former gross- 
ly dull and vulgar; the latter so confused^ with 

%' i i m I. Ill ■ I ' ' ■ . i ii ■ «■ »'^ 

* Commox^' Debates. 
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Jacobitical aUusions, Erastianiaoit Homologatioiiy 
and other obscurities of phraseology, that the most 
pertinacious tract reaider of the present day will 
find great difficulty in wading through one of these 
Jiettenij or Conferences^ <»r Collections of Obser* 
rations, written by Grant, Webster, Lindsay, and 
others, whose names in manuscript have been pre« 
served by the curious on - the title-pages of their 
respective pamphlets. ** Et vitula tu dignus, et 
hie" 

In order to present an ample view of the whole 
affair of the Porieous Mob, the Trial of Wilson, 
Hall, and Aobertson, is printed at full length from 
the Justiciary Record; the Trial of Porteous him- 
self is reprinted from the Authentic Copy laid be* 
fore Parliament -at the tiffie ; and the Trial of Mac- 
kuchlane, a supposed acoessary in the murder of 
the Captain, though stated by the pamphleteers of 
ihe day to' have been a drunken idiot, incapable of 
contrivance or deceit, is also given in full from the 
orjjginal record. An engraving of the Tolbooth of 
Edinbui^h /"" tfie Heart of Mid- Lothian"* J is 
prefixed, as a proper embellishment to this vo« 
lume. It was erected by the citizens in the year 
1561, fbr the accommodation of the Parliament 
and Courts of Justice^ and for the confinement of 
debtors and m&lefactors. This building, render- 
ed so singularly interesting to the mind by a thou* 
sand historical associations^ was lately levelled with 
the ground, after having been used solely for a jail 
since the year 1640; a fabric which had been th^ 
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scene of Qaeen M aryV Painted Orations, as the^ 
are terined by Knox ; of her son's ridiculous tre* 
mors at the approach of a mechanic rabble ; and 
which had displayed on its' dreary summits the 
heads of a Morton, a Growrie, a Huntly, a Mon- 
trosci and an Argyle, — surely deserved a better fatef 
Nor will the regrets on its demolition be lessen** 
ed after a perusal of the Tale which bears its 
name^ so particularly well calculated to diffuse and 
to heighten its celebrity. 

The tragical story of Nicol Muschett atid his 
wife being so frequently alluded to in the '' Heart 
of Mid-Lothian,'' we have subjoined to these trials 
^me details respecting it. In Maclaurin's Deci- 
sions will be found a strange and shocking se- 
quel, as the Judge himself terms it, of this afiair^ 
being an account of the Irial of Campbell of Burn- 
btmk, a wretch deeply implicated in Muschett's 
guilt ' The circumstances are too indelicate to be 
reprinted, but Campbell, on whose foul crimes se« 
verkl poems were composed by those who can 
xhake even murder «* a sport for ladies,*' escaped 
the halter after all, and was only banished to his 
Mi^esty's plantations in America* 
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TRIAL 
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ANDREW WILSON, WILLIAM HALL, 
AND GEORGE ROBERTSON, 

BEFORE THE HIGH COURT OF JUSTICIARY, HELD AT 
tolNBURGH, MARCH 8. 1736. 

Curia Justiciaria S. D. N. Regis, tento in nova 
Sessionis domo burgi de Ekiinburgo, secundo die 
mensis Murtii 17S6, per honorabiles viros, An- 
DREAM Fletcher de Miltown, Justiciarium Cle- 
ricum, Dominum Jacobum Mackenzie de Roy- 
stoun, Magistrj^m Davidem Euskine de Dun, 
Dominos Gualterum Pringle de Newhall, et 
GiLBERTUM Elliot de Minto, et Magistrum 
Alexandrum Eraser de Stricben, CooHnissio- 
narios Ju«ticiariae diet. S. D. N. Regis. 

Curia legitime affirmata, 
Intran. 

A NDREW WILSON, late in Pathhead, WIL- 
LIAM HALL, indweller in Edinburgh, and 
GEORGE ROBERTSON, stabler in Bristo, aU 
prisoners In the Tolbooth of Edinburgh, Pannehf 
Indicted and accused, at the insl^nce of Dun- 
can Forbes of Culloden, Escj. His Majesty's Ad« 

A 
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vocate, for his Highness' .interest, for the crimes of 
Stouthrieffi Housebreaking and Robbery^ as is more 
fully mentioned in the indictment raised against 
them thereanent> Making mention, That where 
by the common law, the laws of all well -governed 
realms, as well as the municipal law and practice of 
this kingdom, Housebreaking, Stouthrieffor Rob- 
bery were crimes of a high nature^ and most seveidy 
punishable, especially when done and committed 
under cloud of night and upon public officers hav- 
ing in their possession money belonging to the pub- 
lic, and so more immediately under the protection 
of law : Nevertheless it was of verity, That they 
the saids Andrew Wilson, William Hall and George 
Robertson, and each of them, shaking off all fear of 
God and regard to his Majesty's laws, had presum- 
ed to commit, and were guilty and accessory, or 
art and part, of all and every, or one or other of the 
foresaid crimes, aggravated as aforesaid ; In so 
lAU AS James Stark, Collector of Excise in Kirk- 
caldy, being upon his circuit in collecting that re- 
venue, and having along with him a considerable 
sum of money collected by him by virtue of his 
office, upon Friday, the ninth day of January last, 
or one or other of the days of that month, was at 
the house of Margaret Ramsay, relict of Andrew 
Fowler, excise-office keeper at Pittenweem, and he 
the said Andrew Wilson having formed a design to 
rob the said James Stark of the money mid other 
effects hehadalongwithhim, and having taken them, 
the saids William Hall and George Robertson, as 
associates in their wicked and villanous contrivance. 
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tbey came together from Edinburgh diat moraingt 
and towards the evening put up their horses in 
Anstruther Easter, in the ina hept by James Wil- 
son, maJtman and brewer dwre; and after having 
had some delibemtions upon their intended rob* 
bery, leaving tiieir horses there, they, went privately 
on foot to the said town of Pittenweem ; and about 
eleven o'ch)ck that night called at the house of the 
said Widow Fowler, and under the pretenceof driok* 
ing, remained there until they were informed* or 
might reasonably presume the said James Stark was 
gone to bed; and about twelve that nigbtt or one 
the next mormng, or some other hour of that night, 
or Tery early nest naming, they the said ^drew 
Wilson and WilKam Hall, or one or other of thena^ 
did impudently, and in defiance of law, forcibly and 
with violence break the door of the room ef the 
said house where the said, James Stark wias lying 
and in bed; aniftiaving beat out the under panne)« 
the said Jamas Stark suspecting an attack upon his 
life, ior his safety jumped out at a window in his 
sbirt; whereupon they, the saids Andrew Wilson 
and William Hall, or one or other •of them, in- 
tered into the said rocmi, and did felonioudy carry 
off bank-notes in a pocket-book belonging to the 
said James Stark, and geJd and money in his pos* 
session to the value cxf Two hundred pounds Ster-* 
ling, less or nKire, and did rob and away take 9 
pair of pJBtdis, a seal, a penknife^ a cloafc-bag, a 
pair of sHveor buckles, abiUe, several suits of linens^ 
and other goods belonging to the said James Starkt 
andiahnpossesiioni and wtbdn iliey f etitfJaed ai|t 
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of the said room, did divide, dispose of, and d!stri« 
bute the gold, money and other goods so robbed 
and taken away at their pleasure : And while tbey^ 
the saids Andrew Wilson and William Hall, were 
committing the foresaids crimes, he the said George 
Robertson was standing sometimes at the door of 
the said bouse, and sometimes at the foot of the 
stair leading to the said house, where the room was 
so broken open, and from which the money and 
goods were robbed as aforesaid, as a sentinel and 
guard, with a cutlass in his hand, to prevent any 
person from interposing and stopping the said 
violence and robbery \ and did threaten to kill, or 
otherwise intimidate the servants of the housewhen 
going towards the door of the said Collector's room; 
and when several of the inhabitants were gathered 
together upon the streets, and coming towards the 
door of the said house, inquiring what was a-doing 
there, having been alarmed by tife noise, he the 
said George Robertson did treacherously endea- 
vour to persuade them not to enter the said house, 
felsely affirming that he had endeavoured to go up 
stairs, but being in hazard of being shot, he was by 
fear obliged to leave the house : And in order to 
keep them still amused with his false suggestion of 
danger by entering the said house, having gone a* 
long with them into the house of John Hyslop in 
Pittenweem, he detained them there for some time 
until he judged that his associates might have made 
their escape wiih their spoil, and soon thereafter he 
the said William Hall was seized in the street of 
Anstruther Easter, between the hours of twelve and 
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one in the morning of the tenth day of the said 
month of January, or one or other of the days of 
the said month, having several of the goods and a 
purse of gojd so robbed in his possession, which he 
dropt and endeavoured to conceal : And they, the 
saids Andrew Wilson and George Robertson hav- 
ing met some short space thereafter, in the house 
of the said James Wilson in Anstruther Easter, 
when they were informed that the house was beset, 
conscious of their own guilt, they, or one or other 
of them, did deliver to the said James Wilson the 
seal, the penknife, the pair of buckles, some money, 
and other things robbed as aforesaid, telling, that 
if they were found in their possession, they would 
. be hanged or undone, or words to that purpose ; 
expressing an apprehension of the utmost danger, 
and immediately thereafter got into bed, as if they 
bad been laid to sleep, where both of them were 
seized and apprehended; and upon the top of which 
bed were found the bank-notes robbed from the 
said James Stark, and his pocket-book above an- 
other bed in the room they first went into, when 
they returned to the said house. At least, at 
the time and place aforesaid, when the said James 
Stark was lying in bed, the door of the room was 
broken as aforesaid, and he was robbed of the 
goods and others before mentioned ; and they the 
said Andrew Wilson, William Hall, and George 
Robertson, and each of them, were art and part in 
the housebreaking, robbery and stouthriefi*; by 
all which it was manifest that they and each of 
them were guilty, and actors, art and part, of the 
foresaid crimes, aggravated as aforesaid : An*' 
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WHICH FActs, or part thereof, or that they or 
either of them were guilty, art and part, of all or 
any of the foresaid crimes, being found proven by 
the verdict of an assize before the Lords Justice- 
General, Justice- Clerk, and Commissioners of Jus- 
ticiary, they ought to be most severely and exem- 
plarily punished with the pains of law, to the ter« 
ror of others to commit the like in time coming. 

Pursuers. Procurators in Defence. 

Mr Hugh Forbes, his Mr Hugh Dalrymple, 

Majesty's Advocate Mr Wm. Grant, 

Depute, Mr Alex. Lockhart, 

Mr James Graham, Advocates. 

Mr Peter Wedder- 

BURN, 

Mr Alex. Home, 
Advocates. 

The libel being openly read, and debate viva 
voce in presence of the judges, pannels, and jury, the 
Lords ordained both parties to give in their infor- 
mations to the clerk of court in order to be record- 
ed ; the pursuers to give in theirs against Friday 
next at six o'clock at night ; and the protoquitors 
for the pannels to give in jtheirs against Monday 
thereafter; and continued the cause till this day 
eight days, being the 9th instant, and ordained as- 
sizes and witnesses then to attend^ and the pannels 
to be carried back to prison. 
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Duncan Fobbes of CuUoden, Esq. His Majesty's 

Advocate, Pursuer ; 



AGAINST 



Andrew Wilson, William Hall, and George 

Robertson, Pannels. 

1 HE pannels stood indicted as guilty of the 
crimes of Housebreaking, Stouthrieff, or Aobbery : 
In so far AS' they, or either of them, upon the 
time and at the place mentioned in the indictment, 
did^violently break open the door of the room in 
the Excise-office in , Pittenweem, where James 
Stark, Collector of Excise, -was lying at the time ; 
aiid he having from thence escaped by a window, 
for the safety of his life, the said pannels did fe- 
loniously carry off from the said room bank-notes, 
gold, and money, a pair of pistols, a seal, a pen- 
knife, and other goods, which belonged to the said 
James Stark ; and when the said pannels were ap- 
prehended, part of the said money» bank-notes, 
and goods, were found with them, as is more fully 
specified in the indictment : At least, when the 
said James Stark was lying in bed, the door of the 
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room was broke open as aforesaid^ and he was 
robbed of the goods and others above mentioned^ 
and the pannels and each of them were art and 
part in the housebreaking, robberj, and stouthriefE 
At hearing of the cause, the pannels pied I^ot 
Guilty ; and the proloquitors in defence, after ha- 
ving endeavoured to evade the premeditated design 
of committing these crimes of which the pannels 
were charged, by alleging that they came to the 
place libelled in order to purchase brandy, without 
condescending so much as upon one act tending 
that way, or any one person with whom they were 
to deal, proceeded to object to the relevancy of the 
indictment as laid. 

Is^, That in so far ns the pannels were charged 
with the crime of housebreaking. It appeared 
from the indictment itself that the pannels came 
peaceably into the house of Widow Fowler, which 
was a public house, and continued there drinking 
for some considerable time ; and being thus peace- 
ably admitted, although it^ should be proved that 
they, or either of them« broke open the room where 
the Collector was lying, this did not amount to the 
crime of house-breaking, no more than that crime 
could be inferred from the pannels breaking up of 
chests, cabinets, and other lockfast places. 

But, with submission; the pursuers could not dis- 
cover how this distinction was founded either in 
law or common reason ; for wh?re there are diffe- 
rent apartments in a house, whether public or pri- 
vate, every one of these several apartments possess- 
€td by different persons, is the house or domicile of 
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such person who resides there ; and an attack made 
upon the posseissor for the time would infer the crime 
of hamesucken, as much as if the same attack were 
made upon that person in a house belongifig to 
h\m in property ; and therefore, in the eye of the 
kiw, such room or apartment must be deemed the 
possessor's house, and the breaking in upon that 
room or apartment must be housebreaking with 
respect to the party who resides there, and who rises 
and lies by night and by day. 

By the act '22d. Ch. II. pari. 1. sess. 1. homicide 
committed upon thieves and robbers breaking houses 
in the night, is declared not punishable by death. 
If a thief or robber shall have got into a public hall 
without violence, by the door being casually left 
Open, and in the attempting to break open one of 
the apartments the possessor shall kill such thief or 
robber, he would be free from any capital punish- 
ment in virtue of the statute, which he would not be, 
if breaking up of the door of the room or apartment 
where he resided was not housebreaking in thr eye 
of the law; and if the Collector, when the attempt 
was made upon the door by the pannels, had shot 
one of them, his defence upon the statute would 
have been good, in the same manner as if the thief 
or robber had been shot when breaking open the 
outward door or any windows of the house ; for in 
the present case,' it did not import whether the vio- 
lence was made upon the door of the Collectbrls 
room, or if it was upon any of the windows. The 
danger of his life and goods which the law respects, 
was equal in both cases ; and if breaking in at the 
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window of this Apartment be bouiebreaking^ ap 
must the breaking in at the doori and for th^ 
same reason^ breaking in at the door or window 
of a room or apartment where any person residea 
ifa the time» must be a different crime from break- 
k)g tip <^ ches»t»» cabinets, or other k>ckfast plaoesy^ 
though both, indeed> were equally capita}, but the 
one more atrocious than the other, in so far as it 
was accompanied with violence, as wouU hereafter 
appear in answer to the following objection. 

It was objected for the panoels, 2do^ That as 
the facts with which the pann^ls were speciaUy char- 
ged did not amount to housebreaking, so neithet 
did they amount to stouthrieff or robbery, which 
the procurators in defence were willing to take as 
synonymous terms, for one and the same thing ; 
£)r that the pretended robbery or stouthrieff could 
not be committed but where the person to whom 
the goods did belong that were carried off was pre- 
sent at carrying them off, because where such per* 
son was absent, the act of carrying off the goods* 
though it might amount to theft, with which the 
pannels were not charged, it could not amount to 
robbery, with which they were charged* 

In answer, the pursuer conceived it was not 
very material under what name the crime was de** 
scribed in the preamble of the indictment, if the 
special fact charged upon the pannels did amount 
to a crime capitally punishable by the law. Pan- 
Dels were not usually charged with generic crimes 
by then^selves^ and if no more had been contained 
in the indictmem^ bu|t that thesp panoisls had b^en 
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guilty of housebreaking, robbery, and stouthrieff, 
withoat any other qualification, it would be a great 
doubt if 8uch indictment would be sustained. On 
the other hand, if pannels were charged with a spe- 
cific &ct, obviously amounting to a capital crim^ 
supposing the generic crime under which such a 
species Jacti mi^t be comprehended was not men* 
tioned, the indictment doubtless would be relevant^ 
and there could be as little doubt, that in the pre* 
sent case, the fact with which the pannels were 
charged, namely^ the abstracting and carrying off 
another man's goods by violence, in order to the 
abstractor's private advantage, was a crime capital- 
ly punishable by our law, though this crime, no 
more than theft itself, might not, by the Roman 
law, be so punisliable. 

But, 2dot The generic crime was justly descri* 
bed in the preamble or major proposition of the in* 
dictment, as well by the name of robbery as stcnith^* 
rieff or housebreaking; and it was a matter of 
little importance in the present question, whether 
stouthrieff and robbery miuhi be synonymous terms, 
Or if they were different terms importing separate 
and distinct crimes; seeing, under the generic 
Crimea mentioned in the preamble, the species /acH 
in the subsumption or minor f^ropo&ition were fully 
and adequately comprehended. Stouthrieff, as Sir 
. George Maekenaie describes it, is a stealUi com- 
mitted with violence; and, in the title Theft, NO. 
\^* he applys stouthrieff, called by the Doctoi% 
Mohoria or Rapina^ to the very species facti with 
which the pannels were charged. The way, says he, 
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whereby theft is committed, makes it oft decerned 
to be capital, as the stealmg by breaking of houses, 
or if. the stealth be committed masterfuUyi which, 
says he, is called stonthrieff with us. 

Tertioy Therefore, wherever stealth may be com- 
mitted in a clandestine and surreptitious manner, 
the crime of stouthrieff, which is the more atro- 
cious of the two, may be committed where the 
stealing is masterfully or by violence, and conse- 
quently it must be of no import whether the owner 
of the goods so stolen and carried off was absent 
or present. And this is the rule laid down, L. 2. 
Pari. 23. ff. Vi bonorum raptorum et generaliter 
dicendum est^ ex quibus cctusis Jurti mihi actio com" 
petite in re clam facta^ ex iisdem catisis^ habere 
me Jianc actionem. And therefore it is, that Mat- 
thaeus, b. t. defines rapina, which is robbery or 
stouthriefF, to be vialenta ablatio rei alictijtsst facta 
dolo, malo animo htcrifaciendi : which is nothing 
else but the definition of theft accompanied with 
violence, in which dolus malus is always included. 
And, therefore, whether the person owner of the 
goods was present or absent when this stouthrie£P 
or theft by violence was committed, could make 
no difference in the present question. Our prac- 
tique seems to have gone farther, in sustaining 
libels, especially at the instance of his Majesty's 
Advocate, where neither the persons who were 
robbed, nor the goods robbed from them, were con- 
descended upon ; as in the case of Macgibbonst 
5tb December JIQ76, where all that was libelled 
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was only in genera), that the pannel did frequently 
rob the houses of GaimtuUy and Strabard's te« 
nants ; and although in this case the pannel was char- 
ged with frequent robbings, yet still the instance 
showed that it was no necessary qualification in rob« 
bery that the indictment should bear the persons 
from whom the goods were robbed were present the 
time the robbery was committed* 

€tuafio^ Supposing, for once, the presence of the 
party whose goods were carried off, was an essen- 
tial requisite to the qualifying of the crime of rob- 
bery. The party in the indictment said to be rob- 
bed, was present when the robbery began, that is, 
when the pannels were breaking open the door of 
the room where the Collector was lying a- bed, and 
if he did not stay to be murdered as well as robbed, 
that could never alter the nature of the other crime 
of robbery, which was begun by the violence com* 
mitted in breaking open the door, while the Col- 
lector was' still in the rooiii ; for if by threats and 
iriolence a person is drove irom his house by thieves 
and robbers for the saftty of his life, when these 
thieves and robbers by violence enter the house 
and carry off the goods, the house is as much rob- 
bed, that is, the robbery is as much committed in 
the absence of the proprietor drove away by threats 
and violence, as if he had remained within the house 
when the robbery was completed. 

The only ground for the argument taken up by 
the procurators in defence was, that the attacking 
,a person upon the highway and takinghis money 
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or goods fro^ hiin» generally goes under the name 
rf robbery. 

Bui the^e geaeral names^ taken fr<Mn what moat 
frequcaitly fall» out, is no ground for a distinctioQ 
in law. This surely is one species of robbery^ and 
which, properly speaking, is called robbery on the 
highway ; but it is not the only fact that gives es- 
sence to the crime of robbery, which may be Gom«- 
mitted many ways, and in thi^ way, where the pro- 
prietor of the goods happens not to be preset at 
completing of the act, and even with respect to 
robbery committed on the highway ; for if robben^ 
with offensive weapons, threaten wagoners, oar* 
tiers, or cpacbmen with death if they remain about 
their waggcNis, carts or coaches, that so they may 
commit the robbery with greater security and de^ 
liberation, whereby they may have the opportunity 
of carrying off things which are most valuable, and 
if these persons shall run off and be out of reach 
or sight while the act is completing by carrying 
off the goods, it is as much robbery and felony, a3 
if these persons had been allowed to r^nain. 

In the third place, the procurators in defence 
endeavoured to separate the case of one of the pan- 
Itels, George Robertson, from that of the other 
twot by reason that the indictment does not bear 
that he was present at the breaking c^n of the 
door, or at the carrying away the money and other 
goods out of the Collector's room. 

But, besides that all the pannels were charged 
as being art and part of the crimes specified in the 
indictment, there appeared to be abundance of par- 
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llailars charged upon Robertson to bring him ift 

as one of the chief actors in the foresaid criine9« 

He came along with the other two from An»trother, 

where they aJl three left their horses under doud of 

nighty to Pittenweem; and hitherto he had nol 

been able to condeseend upon any lawM bysiness 

he had to do that night at Pittenweenr: he aaid^ 

indeed, he called for one Pollock, but as he had no 

buaineas with this Pollock, so it would be proved 

that Pollock was at home all that night, and ntn 

body called for him ; and as Robertson came along 

with the other pannels to Pittenweem in this sus* 

pieious manner, so he continued with them tiU the 

robbery was b^an, by attempting to break open 

Ihe door of the Collector's room, af«l d^en he stood 

sometimea within the house, threatening to kill the 

senranta and otherwise intimidating them from gi* 

▼ing any assistance to the Collector, sometimes at 

the door, sometimes at the stairfoot with a cutlass 

m his hand, as a sentinel or guard, that his accom^ 

pKces might carry on their theft with the greater 

security, and then the fake and feigned pretexts 

with which he diverted persons actually coming to 

the assistance of the Collector, and people in the 

house from going into the house, that so the rob^ 

bery might be the more effectually carried on, 

were auch overt acts cf concurring in the actual 

robbery, that it might be doubted which of the 

three was most criminal. 

It was in vain to pretend that the cutlass was n0t 
drawn, and that ho met with the persons he afters 
wards went to drink withy not at the door, nor al: 
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the stairfoot, but whilst he was walking in the 
streets. 

These were all afilHsted pretences. Robertson 
was present with the others when the resolution 
was taken of forcibly breaking open the door and 
robbing the Cdlector : he was within hearing of the 
strokes grfen to the door ; yea e?en within sight of 
it, and instead of alarming the neighbourhood, 
which he might have done if he was calmly walk- 
ing the streets as he said, he threatened to kill the 
persons wkhin if they gave any assistance to the 
Collector, or hindered the breaking open of the 
door, and diverted and withdrew others that were 
without with false suggestions,' without the least 
intimation of the true tact, the design of robbing 
the Collector, to which he was privy ; and after the 
robbery was comnutted, he resorted to and haunt- 
ed with these his other accomplices, and was ap« 
prehended with one of them lying in the same bed. 
And if these i^ere not qualifications of Robertson's 
being equally actor in the crimes libelled with the 
other two, as the pursuer humbly conceived they 
were, they were at least the strongest qualifications 
of art and part that could be devised or imagined, 
whether the cutlass was drawn or not 'y for if he had 
it about with htm, it was easy for him to draw and 
make use of it so ^oon as there should be occasion 
for it by any opposition. 

The only defence proponed, by way of exculpa- 
lion for all the pannels, was, that what they did in 
breaking open the door of the Collector's room 
and robbing him of his money was through drun- 
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kennesS) which the defenders pretend ought to 
excuse at least from jKena ardinaria ; and however 
drunkenness might be pled as an alleviation in some 
crimes, the commission whereof might have a neces* 
sary connection with thie raising of a person's spirits^ 
who might be occasionally compelled to drink more 
strong liquor than he was in use to do, or was in« 
dined to do, as the giving of opprobrious names or 
even strokes, which the party would have been far 
from offering if he had not been intoxicated with 
drink ; yet this could be no alleviation, but was ra- 
ther an aggravation of the crime: \sty Where the 
party was under no compulsion to drink more than 
be was inclined to» and this was the opinion of Mat- 
thffius Tit. de Poenis, NO. 9. Quod si suovUio ebrio^ 
sus, aliquis in calamitatem ihciderit, adeo non est mi* 
sericordiaedigntiSf ut etiam dupUcem poenammeruissc 
videatur. Nor, ^dly^ Where the crime committed, 
as in this case, requires time, deliberation, and art 
to the completing of it, and so has no manner of 
connection with the ordinary eSects which strong 
liquor usually occasions or produces in men. The 
author just now mentioned ranks libido in the 
same category with ebrittas ; and as to the point 
of alleviation deduced from the one, he says, Qtiam 
enim absurdum hoc mitigetur mihi poena^ quoniam 
lihidinis £iestravictm alienam tnatrem famUias pol^ 
luif imprimis cum non repentihus sit amoris impetuSf 
ut irae P So that where the crime and the circum- 
stance of the person admitted of deliberation and 
of time for reflection, and required art and strength 
to go about it, it was in vain to pretend to any al- 
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levifttion on tke Bccbunt (Shaving drunk too much 
strong liquor, or any other incitement of the pas* 
aions ; and| indeed, least of all, where the crime it* 
self was the resuH of avarice and covetousness, 
which, by the strength of wine, wtis rather dispel- 
led than incited. 

2do^ When the circumstances of this case, as li- 
belled, were considered, they were utterly inconsis- 
tent with the defence : And therefore, if these &cts 
were true, which the pursuers offered toprove^ the 
defence ought thereby to be overruled and altoge- 
ther repelled. 

For in the^rs^ place, The libel takes notice that 
the pannels not only came under night on their 
foot to Pittenween from Anstruther, but that after 
the robbery was committed they returned thither. 
Secondli/j The breaking open the door, and the 
creeping in through the hole of the door when 
broke open, was inconsistent with the degree of 
drunkenness which hinders consent and the volun- 
tary act of the will. And if the pannels were possess- 
ed of both these, the crime was the same, as if they 
had drunk none at all. Thirdlj/j The art used by 
the pannels in order to prevent their being disco- 
vered to be actors in the foresaid crimes, was in- 
consistent.with .that degree of drunkenness which 
in any case whatever could be pled as an allevia- 
tion ; for the libel bears, that when Wilson and 
Robertson were informed that the house in Easter 
Anstruther, where they were for the time, was be- 
set, they did deliver to the master of the house the 
seal, the penknife^ buckles^ and other things robbed 
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from the Collector, that so they might not be found 
in their possession as evidences against them ; and 
that this was the intention of the deliTery, the libel 
further bears, that they told the master of the house, 
that they would be hanged or undone, or words to 
that purpose, if such things were found with them, 
and the bank-notes and pocket-book were nt the 
same time carefully put out of the way. 

So likewise as to William Hall, the other pannel. 
When he had returned from the expedition, and 
was seized in the streets of Anstruther, he dropped 
and endeavoured to conceal the purse of gold, and 
other goods which he had robbed, and did it so 
artfully, that some of these things were not discover- 
ed till next morning, upon the information of Hall 
himself, where and about what places be had so 
artfully concealed the goods and money. So that 
after these qualifications libelled* and offered to be 
proved^ it must appear that the defence of drunken** 
ness was merely affected by the pannels, who had 
nothing else to allege to give the least colour to so 
Atrocious a crime. And therefore the same ought 
to be repelled, and the pannels with the libel remit** 
ted to the knowledge of the assize. 

In respect 'whereof, S^c. 

James Graham. 



INFORMATION 



FOR 



Andrew Wilson, late in Pathhead, William 
Hall, Indwellcr in Edinburgh, and George 
Robertson^ Stabler in Bristo, Pannels ; 



AGAINST 



His Majesty's Advocate, Pursuer. 

J HESE three pannels were brought to trial (or 
their lives, as the prosecutors at the debate declar- 
ed to be their meaning, and that as guilty of the 
crimes of Housebreaking, Stouthrieff, or Robbe- 
ty'% in so far as, on the ninth day of January last, at 
the house of Widow Fowler in Pittenweem, the in- 
dictment bears, That Andrew Wilson having for- 
med a design to rob James Stark, the Collector 
of Excise, of the money and other effects he had 
along with him at that place, and having taken with 
him William Hall and George Robertson as asso- 
ciates, came together from Edinburgh that morn- 
ing, and towards the evening put up their horses 
in Easter Anstruther, in the inn kept by Jiimes Wil- 
son, from whence, about eleven o'clock that night, 
they went on foot to Pittenweem, called at the house 
of Widow Fowler, where they drank till twelve 
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o^dock that night, or one, or some other hour next 
morning, when Andrew Wilson and William Hall, 
or one or other of them, did break a pannel of the 
door of the room where James Stark was lying, 
and jumped out at the window in his shirt ; where- 
upon the said Wilson and Hall, or one or o* 
ther of them, entered into the said room and car* 
ried off a pocket-book containing bank notes, and 
also gold and money in his possession to the value 
o( L. 200 Sterling, besides some other goods, and, 
when they returned out of the said room, did distri- 
bute the goods so taken away at their pleas-nre. 

And against the said George Robertson it ii 
charged, That when Wilson and Hall were com* 
mitting the foresaid crimes, he the said George 
Robertson was standing sometimes at the door of 
the house, and sometimes at the foot of the stair 
leading to the said house, as a sentinel and a guard, 
vrith a cutlass in his hand, to prevent any person 
from interposing, and did threaten the servants of 
the house when going towards the door of the Col- 
lector's ' room ; and when several of the inhabi- 
tants were gathered together upon the streets, ha- 
ving been alarmed by the noise, and were coming 
towards the door of the said house, inquiring what 
was a doing there, that he, the said Robertson, 
in order to persuade them not to enter, fakely af- 
firmed that he had endeavoured to go up stairs, but 
being in hazard of being shot was obliged to leave 
the house; and having gone along with these inha« 
bitants to the houst of John H vslop in Pittenweem, 
that he detained ihcm there for some time till he 
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judged that his associates might hate made their 
escape with their spoil. 

That soon thereafter, William Hall was seized 
in the street of Anstrather Easter, between the 
hours of twelve and one in the morning of that 
same night, having several of the goods so robbed 
in his possession, which he dropped, and endea* 
Toured to conceal ; and that Wilson and Robert- 
son having met some space thereafter in the house 
of the said James Wilson in Anstruther Easter, 
when they were informed that the house was be« 
set, they, or one or other of them, did deliver to 
the said James Wilson some of the things robbed 
as aforesaidi and immediately thereafter got into 
bed^ where both of them were seized and appre* 
tiended ; and upon the top of the bed were found 
Uie banlc-notes robbed from James Stark, and his 
pocket-book above another bed in the room they 
went first into when they retm*ned to the said 
tiouee. 

And« lastly^ the libel charges, that the pannels 
were art and part of the crimes of housebreakisig, 
robbery, and stoutbrieff, committed at the time 
and place foresaid. 

Upon, the readiiig of this libel against the pan* 
nek in CSouit, they all denied the same ; and the 
defences that were forther offisred for them did 
arise partly from certain focts set forth more fuUy 
and truly than what is set forth in the libel, and 
which therefore it was necessary here to premise. 

Afidi first of alli in opposition to what the libel 
alleges of Andrew Wilson's havii^ formed « de* 
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sigfi to rob tbe said James Stark^ aad faaviDg taken 
with him tbe said Hall and Robertsony bis aaso- 
ctates, from Edinburgh that morning. It was re» 
jM^esented tbattbey did not set out froA Bdinbut^ 
in company together, bat met tbgether upon tbe 
water, in tbe passage between Leitb and King* 
horn, where two of tbem, Wilson and Hall, werql 
passing in a yaul^ and the other was crossing in a 
passage^boat : TiuU; instead of leaving Edinburgh, 
and going to the East Nook of Fife, upon tbe cri- 
minal design libelled, they bad each of them law* 
fnl business in that part of tbe country, viz. for 
buying of goods, which they ordinv ily dealt m$ 
and which it was n«tber criminal nor ca(>ilad to 
buy and sell ; and paiticuiarly George Robertson^ 
who kept an inn in Bristo at Edinbuigb, whepe 
the Newcastle carriers oommoniy did put up, and 
where he was frequently tentrusted widi vaioabie 
goods without eyer being challenged lor dishonest 
or theftuDus practices, having occasicHi to bay li* 
qnors in Fife, agreed to tsske share of a cargo witli 
Andrew Wilson, and got a letter of credit from 
Fraacis Russell, druggist, directed to Bailie An- 
drew Waddell in Silverdyke, near Anstruther, Sat 
the value of about L. $0 iSterling ; and^ fiiitber^ 
be carried with him an accefxted bill of John Fnlt 
larton in Causeyside, to tbe like ezitent, as a fund 
of credit for the goods which he might buy^ and 
WtUiana Hall, the tbiid pannel, was a poor work- 
stian in Edhdxirgh, commonly attending the Wei^« 
house, wbo was carried along to take cace of and 
fetch over the goods. 
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That) accordingly, as $oon as they came to An- 
struther, and put up their horses at James Wil« 
son's, they went to Bailie Johnston's in that town, 
and bought from him goods to the valueofL. 46, 10s* 
Sterling ; and whilst they staid in Anstruther, and 
were making this bargain, drank some quantity of 
liquor. 

Ihat after this, not finding at Anstruther the 
whole quantity they wanted to purchase, they came 
on foot to Pittenween, being only one mile's dis- 
tance, when they first went to the house of 
Dniromond, merchant there, and drank some time 
with him, desiring to buy some brandy of bim, 
wbich he sometimes used to sell, but he told them 
he could not furnish them at that time ; and whilst 
the two pannels, Wilson and Hall, were at Drum- 
mond's house, George Roberson went to the house 
of Alexander Pollock, brewer in Pittenweem» with 
whom he had an afiair to settle, but the people in 
the .house being all in bed^ he was not admitted. 

That after this, the pannels went into the house 
of Widow Fowler, where calling for a room, they 
were caried into the kitchen, and inquired at the 
landlady if she could furnish them any place for 
lodging the goods they had bought, aiid there they 
drank both ale and punch, till with what they had 
got before at different places they became all very 
drunk. 

That at this place it was told by the landlady 
or servants in conversation, that there was money 
to a considerable value it^ the next room ; and if 
any part of the fticts libelled were committed by the 
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{nttinels Wilson and Hall^ it was done upon occa* 
sion of this accidental information when they were 
very drunk : As a further evidence of which it ap- 
peared, by the libel itself, that they acted like per- 
sons in such condition; for they as well as the 
other pannel Robertson were all seized in an hour 
or two thereafter, before tbey had time to come to 
themselves, and without any of them taking the 
Biost rational and obvious measures to make their 
escape ; but instead of that, Wilson suffering the 
Botes to lie open on the top of the bed where he 
lay, even after he had been alarmed, as the libel al- 
leged, by the house being beset, when any man in 
his senses, if he could not have concealed the notes, 
would have put them in the fire, rather than have 
exposed them and himself in such an open and un- 
guarded way. 

That as for the third pannel, Geoi^ Robertson, 
he either did not hear the conversation between 
the other two in Widow Fowler's house, or if he 
heard it, did expressly dissent or disapprove, or at 
least nowise concurred, but left the house ; and up- 
on his return homewards towards Anstruther, where 
his horses and quarters were, met upon the street 
of Pittenweem with two Hillock weavers, upon 
whose invitation he went with them into the house 
of John Hyslop in Pittenweem, where after stay- 
ing with him some time, he left them and pursued 
his return to Anstrudier, where without receiving 
any part of the stolen goods himself, or delivering 
any of them to the cnstody of bis landlord, neither 
of which the libel itself expressly charged on him^ 

B 
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he weQt to bed, and was there seized soon' afber^ 
a^d was then tM-^i^t.to trial for bis life, though 
be was neither charged with taking or receiving a-< 
ny part of the goods stolen, nor with any other acta 
of accession, but from certain ambiguous circnm^ 
stances of behaviour, upon which the Bbel puts the 
worst construction, though the same was &r feoiD 
inferring necessarily a participation of guik : And 
without such manifest and certain acta of acces- 
sion, no man who was pursuing his lawful or inno<» 
eent business could be justly convicted of a esqpital 
crime. 

: from this state of the fact, the defences offered 
for all the pannets, even Wilson and HaU, against 
whidh two, or one or other of them the direct iwct 
w^s charged, were these : Primo^ Tliat the fact as 
charged did not amount to the crimes libelled of 
housebreaking, stOutbrieff, or robbery, the two 
last of. which are undoubtedly one and the same^ 
bv|t ait most to simple tbeft, which was not the crime 
charged : And, secundo^ That this being the dikt 
instance wherein the panncis had been charged 
with theft, yet notwithstanding the circumstances 
|(rith which, it was attended, the same, though it had 
been the crime libelled, ought not to be sustained 
relevant .for a capital punishment, in respect to the 
circumstances of the pannels, and of the feet before 
recited : That if it was done by them, they were 
drawn into it suddenly and occasionally, being ve** 
Tf drunk, and had no time to come to themselves 
and o£Ser restitution, because they were seized and 
all the goods recovered within an hour or two af^ 
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ter$ Wt least the whole, except a part of the money 
aaid to have been dropped by Hall in the fields, 
a|id which next day he fairly told and directed 
yfhere it would be found, and it was recovered ac«. 
cordingly. 

It was alleged by way of answer to this defence,, 
that it was not material under what name the crime 
was described ia the preamble of the indictment^, 
providing the fiurts specially charged and set forth 
tjierein amounted to a crime cHpitaHy piHsiabaUe ;. 
Bpt this answer the panneis Apprehended and were 
advised was by no means sufficient : For it was ne- 
cessary, in all criminal libels or indictments, that 
thepanne), and lik/ewise the court and jury, be told 
what is the nature and ncmne of the crime charged, 
and it is that crime which is found relevant to in- 
fer either a certain punishment or the pains of law 
due to that crime. And the fact to be tried by the 
jury is, Whether it be proved or not proved that 
the pannel is guilty of that very crinsie with which 
he is charged ? For, otherwise, though it should; 
be proved that he was guilty of a greater crime, 
he cannot be convicted upon that trial by virtue 
of such proof, or even a verdict upon it; and yet, 
according to the doctrine pleaded for the pursuer 
in his information, if the libel should charge the 
erifiies of housebreaking and robbery, as in this^ciifle, 
and in thi^e^ubsumption it should be set forth that' 
the pannel had killed a man, which is undoubted- 
ly a capital crime, the libel would be relevant; 
which was certainly too absurd to be maintained^; 
or to need any refutation : An^ though, the difie- 
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rence between robbery and theft be not 80 nlani- 
festy yet the distinction is no less real» and the ef- 
fects of these crimes ii^.law very different : In so 
much^ that if upon this indictment a verdict should 
be returned finding it proven that the good» were 
stolen by any of the pannels, it was^ with great 
siiibmission, conceived, that they could not be con- 
demned or punished upon this indictment with such 
verdict, because that would not be finding them 
guilty of housebreaking or robbery, the only crimes 
libelled, and which were very distinct from theft. 

That the fact charged was not housebreaking 
was insisted for the pannels, upon this reason, that 
by the libel's own showing they were all once law- 
fully within the house with the consent of the 
owner, aiid had continued there some time drink- 
ing, before any of the criminal facts libelled were 
done ; and being once lawfully there, the breaking 
the door of a room could no more be called house- 
breaking) than if, being lodged in a room, they had 
broke up the door of a closet, press, cabinet or 
other repository within that room, in order to steal 
or carry off the goods therein contained, all which, 
though in themselves critninal facts, were yet dif> 
ferent from what is truly and properly housebreak- 
ing ; even as a person quarrelling with the land- 
lord of a house, after he has entered the house 
lawfully^ accidentally or upon invitation^ that may 
be an assault or riot, but is not the crime of haine- 
sucken, which consists of the violent entry into 
another man's house on purpose to assault him. 

And it \f as no good answer to this, supposing it 
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should be admitted, <* That in terms of the 22d 
** act 16619 homicide committed upon thieves and 
^< robbers breaking houses in the night, and which 
« is thereby declared shall not be punished by 
<< death, might be extended in favour of a person 
'^ who should kill persons breaking into the rooin 
*< where he lay in a public inn." For, primot 
That defence might be sustained upon the com- 
mon principles of self defence, because any. person 
within a room in which he is lodged, if he shall 
call out to those who are breaking into it, reqnir* 
ing them to desist at their peril, and if, notwith- 
standing this, they persist in their violence, he 
may have reason to apprehend the worst for him- 
self, and may justly be excused upon the laws of 
self defence, though he should kill them : Or, se* 
condlyf upon the just interpretation of that statute, 
extending the same favourably in behalf of defend- 
ers, it might be admitted, that a person within a 
room which is assaulted, might have good reason 
to look upon the invaders as housebreakers, be- 
cause he could not know but that in like manner 
they had broke into the house itself: but the law 
was not to be extended against the pannels, as it 
might be for them, it being a maxim of justice, 
in dubio pro reo ; and the question was here, whe^ 
ther the prosecutor could insist, whether persons 
lawfully, and by consent of the owners within a 
house, and thereafter breaking the door of a room, 
were guilty of housebreaking or forcibly breaking 
into a house? 

And as to what was said, that the room where- 
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in the Collector lay wjcs his house £yr the time, 
that could not be alleged with anjr propriety ; and 
it was begging the questioni without aAy authority 
to maintain it, to pretend that haiiiesQcken could 
be committed by entering barely into a chamber 
where a person lodges in an inn ; which occasional 
lodging does not render it his housed for he is not 
an inhabitant there ; be is but b stranger or an in- 
nate* as it is rendered in the law of England, 
where this crime of housebreaking with a felonious 
intent receives the particular name of burglary ; 
afid it is resolved 9 that in order to make a lodging 
the mansion house of the lodger, it is necessary that 
bis locking be separated by a lease from the rest 
of the house, and even then it is doubtful, unless 
he have a separate door to the street. Hawkins^ 
h. t. $ 13, and 15. 

As to the other crime charged of stouthrieff or 
robbery ; it was for the pannel insisted, that the 
fact libelled could not be robbery, because the li« 
bel itself bears, that before they entered the room, 
James Stark was gone out of it, so that they saw 
no person, nor did he see them ; and it was atl 
empty room into which they were said to have en^ 
tered ; neither was it alleged that they were armed ; 
^nd it was said that there were pistols in the room, 
which was another evidence of ^their drunkenness 
and want of premeditation in any criminal or ir« 
regular act which they might have fallen into. 

The pannels have not proved that stouthrieff 
and robbery were different crimes, but the con- 
trary, by Sir George Mackenzie's definition of .the 
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ibriher as being a steakb committed with Tidlencev 
GVy what the DDctors call rc^bery or rapine ; and 
accordingly, he treats it under the title of rdbberf 
aoid not of theft, and says, that by this crime of 
etouthrieff and robbery* our persons are endan* 
gered as. well as oar estates, and so is ordinarily 
punished by death, even in those countries where 
theft is only punishable by pecuniary mutcts or 
whipping, and thtis it was punished with death 
among the Jews, as is clear by David's answer te 
^ Nathan's parabie : ^ Though iheft was only pu- 
^* nished by restitution, and that by the custom of 
<< all nations, robbery is punished with death, 
•* though it be not reiterated/' And this was men- 
tioned in respect to what he had formerly observed 
io the title Theft, That by the laws of most coun- 
tries theft is not capital till it be reiterated, so far 
as the third time, whrch he gives as his own opi- 
nion as what ought to be followed among us. And 
it was for this very reason, of the great difference 
betwixt the effects of these crimes, that the pannels 
did humbly insist upon the distinction, and that 
the facts charged against them did amount to theft 
only, and not to robbery. 

It is the very essence of robbery that the, goods 
be taken by force, either from the person who is 
the owner or possessor thereof, or at least under 
his eye and in his presence ; so robbery is defined 
by Hawkins, § S.. of that title, to be a felonious 
and violent taking away from the person of ano- 
ther goods or money to any value, putting him in 
fear, and therefore, § 8. he shows how far this may 



S2 Trial of Wihon, 

be extended, viz. That the taking of any thing 
from a man openly and before his face, which is 
under his immediate and personal care and pro- 
tection,^ may properly enough be said to be a ta- 
king from the person, but still this cannot be ex- 
tended to make that robbery which was taken out 
of an empty room where no person was when they 
entered into it. 

The text cited for the pursuers. Law 2. cap. 2%. 
Vi bonorum raptorunii is entirely foreign to the pre- 
sent question; for it concerns only the interest 
which the pursuer must have in the goods, in or- 
der to entitle him to this action ; and the law says*, 
that whoever could pursue the action of theft if the 
goods were stolen, may pursue the action of robbery 
if the goods were robbed. But surely the pursuers 
did not mean to prove by this that there is no dis- 
tinction betwixt the two actions or crimes, and 
that even where goods are secretly stole, an actioD 
or prosecution of robbery doth lie. 

And as little was it to the present purpose to 
quote the case of Macgibbons in the year 1676, 
where a libel was found relevant without condescend- 
ing upon the persons from whom the goods were 
robbed, nor what goods were robbed, but only in the 
general, that the pannel did frequently rob the houses 
of Grantully and Stratburd's tenants ; a precedent 
which, it was believed, the Court would not at this 
day follow, even where the same reason alleged for 
support of it, which Sir George Mackenzie reports,, 
namely, that the pannels were charged with a habi<« 
tual and constant tirade of robbing and sorning«. 
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As to the case of George Robertson, in particu-^ 
lar, the acts of accession, even as they are libelled 
against him, were neither relevant nor consistent 
vith one another. It was not said that the persons 
in the house whom he hindered to go towards the 
door of the room, were going thither to prevent 
any damage being done; so that, for any thing in 
the libel contained, the hindering other persons to 
enter the room might have been for defence of the 
room itself, and to prevent their concurring and 
assisting to plunder it. 

It is not said that the inhabitants gathered toge** 
ther upon the streets, did come, or attempt to come^ 
to save or rescue what was contained in that room) 
and, on the contrary, it was admitted, on debate by 
the pursuers^ that die inhabitants of coast towns 
are not very ready on these occasions to lend their 
assistance to the officers; and if George Robertson 
had truly said to the persons whom he met on the 
street that he was by fear obliged to leave the house, 
it might very possibly have been true, and an ar- 
gument of his innocence, and therefore ought not 
to be turned into a circumstance of his guilt ; for if 
one, even of four, (for there was a third person 
with the other two pannels,) finding his companions 
in their drink entering upon a criminal fact, shall 
still have so much sense left him as to withdraw 
and leave them, he might very justly apprehend 
and believe it dangerous to come in their way, or 
seem to stop the execution of what they were about; 
more especially that the persons he met upon the 
street) and who the libel represents as if it had beea 
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a multitude ftssembled, were nothing moie than' the 
two weavers who carried him into Hislup's houee^ 
which was further east the street in the way to An* 
struther^ where he was going home. 

And this behaviouri again, was very inconsistent 
with the notion of his acting as a sentinel with his 
cutlass, in order to guard the other pannels iTC»n 
being prevented, either by people in the house, ot 
others in the town, from executing dietr purpose % 
so that the whole circumstance of this accession 
libelled, were nothing but what the most innocent 
man, in his circumstances, might have said or done, 
and were only strained by the libel into the worst 
sense, to make them appear criminal by construc- 
tion, and by affirming his bad intention in his own 
. mind by these expressions, that he treacherously 
endeavoured to persuade the persons he met not to 
enter the house, and that in order to keep them 
still amused with false pretensions of danger, be 
went along with them to Hislop's house, u e. 
with the two weavers, for this was alt the mob with 
Irhom he was in company, besides whom there 
were enough in the town to have made their rescue^ 
tirhilst he, the said Robertson, was in Hislop's house, 
without taking any care or watching the pannels. 

And as for his going back to the house in Anstru- 
ther where he had left his horse, and being found 
tliereafter in the same bed with one of the other 
pannels, none of these wee surely acts of guilt or 
Accession of guilt ; for to what place should he go 
at that time of night to lodge, but to the inn where 
h&leftliis horse» in the ^oivn where he had bought 
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goods ? If he had run away to another place, his 
flight would have been a better argamentfor suspi- 
cion, against him ; and >if his landlord put another 
person, whom he had seen in anothef company, in- 
to the bed with him, surely that would not infer 
that he was partner in all the crimes which his bed- 
fellow might have committed the day preceding. 
These were acts and circumstances of accession 
which might have been incident to the most inno- 
cent nian living. 

And as this conduct of his was, at the worst, 
doubtful and ambiguous only, and capable of a good 
and innocent, as well as a bad or malicious con« 
struetion^ it was not doubted that the Honourable 
Court would do him the justice to allow him, for his 
exculpation, to bring a conjunct proof of the cir- 
cumstances of his behaviour at the time of the facts 
libelled, that the guilt or the innocence thereof 
might appear. 

And, lastly, as to the whole panhels. As tbe facts 
charged upon them, either as actors or accessoriesy 
amounted only to theft, and not properly either to 
housebreaking or robbery, it was for them humbly 
pleaded, that being the first accusation of theft a- 
gainst them, the libel should either be not at ^11 sus- 
tained relevant, 'because that crime is not charged,' 
or, that it sfaoiild be restricted to an arbitrary pu- 
nishment, not only as being the first instance, but 
in. respect of that circumstance which they offered 
to prove for alleviation, that they were ail very 
drunk when the criminal facts libelled happened. 
^ This was what the most approved authors upon 
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criminals have admitted as an alleviation to ezcuae 
from the ordinary punishment) without distinguish^ 
ing whether it was anger or any other passion that 
was excited by occasion of drunkenness ; and even 
Matthaeusi whom the pursuers quoted for proof of 
the contrary) admits the same thing : his words are^ 
Probgom, cap. 2. Propejinem ntmc vero vi verba 
absolvam, quantum ad ebrietatem attinei, turn displi" 
cet distinctia mdgata inter ehrios ei ebriosos s ehrius 
aliquo mitius puniri potest^ quia nan proposito sed 
impetu delinquitf L. H*^ delinquitur de poenis^ 
^^ ff* P^' vinum de re militari s and it was the 
words which he afterwards has concerning the ehi' 
osii which the pursuers were pleased to quote, aft 
being the severest part of the alternative* 

But this matter is more fully bandied by the 
learned CarpsoviuS) who has an express title upon 
this subject, Part 3» Quaest. 146. An et quatenut 
ebrietas delinqtientem a poena ordinaria excusetf and 
be lays it dbwn as a rule, Pono regfdam, quod ebrie* 
ias immodica delinquentem a poena excusetordznarioj, 
quaeregula unanimaferme interpretum calculoajypro^ 
bataestjuribuSy et jurisperitanxnty eanonistarum^tieo^. 
logorum aliorumqueplurium auctoritatibtiSj rationiius^ 
et exemplis excmata ; and as to the practice of his 
own country, be adds, Secundam hanc regulam quo^ 
tidie pronunciant Seabini^ and of this gives several 
examples or decisions. And as to those wbom 
Matthffius calls ebriosiy and who are not entitled to 
the benefit of Ibis rule, be describes them justly in 
these words, Num scilicet quis sciens se solitum itk 
dtrietate delinquere nan abstinuerit avini immodica 
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potatione^ et se inebriaverit^ eum poenam ordinariam 
via? effiigere posse tr&dunt ; and thereafter he adds 
another limitation of this rale, which the paoneb 
bad no opportunity to fall under^ viz, ui procedat 
solum in eo quern in se reversum^ et ebriositate cessans 
feypoenitet delicti in ebrietate commissi s secus si deeo 
gtarietur^ quia tunc ratificatione subsequuia appareii 
quod eodemmodo deliquisset si nonjuisset ebrius^ ideo^ 
que turn merito poena ordinaria puniendus est. 

But in the case of these pannels^ within an 
hour after the fact happened, and before any of 
them had time to come to themselves, they were 
all seized, and the goods recovered ; so that they 
had no opportunity to discover their repentance 
upon their becoming sober, being taken into cus« 
tody while they were yet drunk. But if in any case 
this rule, which is so universally received upon such 
undoubted authorities, ought to be followed, it 
should be in the case of the first instance of theft, 
to serve as an alleviating circumstance, in opposi- 
tion to otlier circumstances that were aggravating, 
and to prevent that first offence where the damage 
was entirely restored, from being sustained to take 
away the lives either of three or of two men. 

There were no circumstances libelled exclusive of 
this defence, or inconsistent with it. For the facts 
libelled might have been committed by persons very 
drunk, and their after behaviour served for a proof 
that the pannels were so. For it was somewhat 
strange that the pursuers should allege in their in- 
formation, that the bank-notes and pocket-book 
were careftilly put out of the way, when the very li* 
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bel bears, that these t'^-ngs were found on Uie 
top of two several beds in the hoase, where none 
but drunken men would haye left such things^ 
though they had been their own property or law* 
fully in their possession ; and besides these strong 
probabilities, the pannels offered a positive proof 
of their drunkenness at the time libelled. 

In respect whereof, the pannels did humbly crave, 
that the Court might find, ImOf the libel not 
relevant to infer the crimes libelled of house* 
breaking, stouthrieff, and robbery ; or, ^dOf 
that the same was not relevant against George 
Robertson, who was* not directly charged ei« 
ther as actual taker or receiver of any part of 
the goods libelled ; or, at least, Stio^ to restrict 

; the libel to an arbitrary punishment, in re« 
spect of the defences and exculpation offered 

, for the whole pannels, That they came occa<« 
sionally to Pittenweem, in the course of their 

^ lawful business ; that it was the first offence, 
. arid that they were all very drunk at the time, 

L .. and both they and the goods seized before 
they would have time to recover ; and for 

\ George Robertson, in particular, that he left 

the house of Widow Fowler before the facts 

. libelled were committed, and to allow him a 

conjunct probation of his behaviour on that 

occasion* 

(Signed) William Grant* 
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CoRiA J08TICIARIA S. D. N. Regis, teotsL in nova 
Sessionis domo burgi de Edinburgo, nono di« 
mensis Martii 17^6, per honocabilea viros, Avf^ 
BSEAM Fletcher de Miitown, Justieiarium C3e» 
ricum, Dominum Jacobum Mackenzie de Ro^^ 
stoun, Magistrum Davidem Erskine de Du% 
Dominoa Gualtbrum Pkinole de Newball, et 
Gilbertum Elliot de Mtnto, et Magistrum 
Alexandrum Fraser de Stricheo, Commissio* 
narios Jusrici&riae diet. S. D, N. Regis. 

. . Curia legitiipe affirmata^ 



Intran. Andrew Wilson, 

William Hall, and K^Pannds. 



George Robertson, J 



Indicted and accused, as in the former sede^ 
runt. 

The Lord Justice-Clerk and Lords Commission- 
ers of Justiciary having considered the indictment 
pursued at the instance t>f Duncan Forbes of Cul- 
loden, Esq. His Majesty's Advocate for his High- 
ness' interest, against Andrew Wiisoki, William 
Hall, and George Robertson, pannels, with the fore- 
going debate thereupon. Did ftdd. That the said 
pannels, or any of them, having, time and place 
libelled, by violence broke into the room where 
James Stark, Collector of Excise, was lodged, or 
that they or any of them did carry off bank-notes, 
gold, silver, or other goods out of the said room, 
or that they, or any of them, were art and part of 
any of the said crimes^ separatim relevant to infer 
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the pains of law ; but allowed George Robertsot^ 
pannely to adduce what evidence he could, with re- 
spect to his behaviour the time when the foresaid 
crimes were committed, for taking off the circum- 
stances which should be brought for inferring his 
being accessory, or art and part of the crimes li- 
belled} and repelled the. haill defences proponed 
for the pannels, and remitted them and the. indict- 
ment as found relevant to the knowledge of an as- 
size. . (Signed) And. FLEtcHEit, /. P. D. 

The Lord Justice- Clerk and Lords Commission* 
ers of Justiciary continued the diet at the instance 
of His Majesty's Advocate against Andrew Wil- 
son, William Hall, and George Robertson, pan- 
nels, till the morrow at nine o'clock forenoon, and 
ordained parties, assizers, and witnesses, then to at- 
tend, and the pannels to be carried back to prison. 



Curia Justiciaria S. D. N. Regis, tenta in nova 
Sessionis domo burgi de Edinburgo, decimo die 
mensis Martii 17S6, per honorabiles viros, An- 
dre am Fletcher de Miltown, Justiciarium Cle- 
ricum, Dominum Jacobum Mackenzie de Roy- 
stoun, Magistrum Davidem Ersktne de Dun, 
Dominum Gcjaltercjm Pringle de Newhall, et 
GiLBERTUM Elliot de Minto, et Magistrum 
Alexandrum Eraser de Strichen, Commissio- 
Darios Justiciariae diet. S. D. N. Regis. 

Curia legitime affirmata. 
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Intran. Akdbew WjlsoNi "1 

WiXLiAM Hall, and C Pannels. 
George Robertson,) 

Thereafter, the Lords proceeded to make choice 

©f the following persons to pass upon the pannels' 

assize : 

John Pgilyie, skinner in Edinburgh, 
John Paton, bookseller there, 
David Brown, merchant there, 
Robert Kirkland, merchant there^ 
James Lindsay, merchant there, 
William Rankin, wright there, 
John Hope, merchant there, 
James Rob, merchant there, 
David Spence junior, merchant there, 
Alexander Brown, merchant there, 
William Gellatly, merchant there, 
David Baird, merchant there, 
Charles Blair, goldsmith there, 
John Allan, baxter there, 
David Oliphant, bookseller there. 
The above assize being all lawfully sworn, and 

no objection of the law in the contrair, 

The pursuer, for proving his libel, adduced the 

witnesses after deponing, viz. 

James Stark, Collector of Excise at Kirkcaldy, 
aged forty-nine years or thereby, married, solemn- 
ly sworn, purged of malice, partial counsel, exa- 
mined and interrogated, depones, time and place 
libelled, the deponent being then upon his collec- 
tion as Collector of Excise, he went to bed about 
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ten o'clock, and aboot an hour and a half thereaf- 
ter h^ was waked out of his sleep by a noise and 
some chapping at the door of the room wherc^he lay, 
which door he had secured before he werit to bed by 
iscrewing down the sneck of the door, which noise 
the deponent at first imagined was occasioned by 
some drunken people in the house ; but/tfterwards, 
upon the strokes on the door being repeated with 
violence, the deponeht jumped out of his bed, and 
heard the under part of the door of the bed-room 
giving way, upon which the deponent laid hold up- 
on two bags of money, which, with the deponent's 
breeches, in which were about L. 100 in gold and 
bank-notes and silver, the deponent had piit below 
his head when he went to bed ; and the deponent 
did then, in the confusion in which he was, put 
the table and some chairs to the back of the door 
to stap up the gap, and thereafter opened the win- 
dow, and returning to find the bags of money and 
his breeches, he- could only find one of the bags of 
money, and being then in fear of his life he jump- 
ed out at the window, with one of the bags of mo- 
ney, and fell at the foot of the stair, the said win- 
dow being just above the entry to the house, and 
recovering himself a little he went towards the 
corn yard, and hearing a person call out, Hold him, 
the deponent apprehending the voice to be before 
him, he returned a few paces, and then perceiving 
a man standing or walking at the foot of the stair, 
the deponent returned again to the yard, where he 
hid the bag of money, and thereafter coming back- 
toward^s the house to hear what was a-doing, the de- 



UaU^ and RoUftsm. 48 

pdoexit li:?ard a knocking in Cbe room where he 
bad been lodged, and thereupon retired to the 
yard agatni lay covered with some straw till about 
four ill the mcnming, and then returning to the 
house be saw the pannel, William Hall, in co8to>- 
dy ot some soldiers ; and the deponent having said 
to him that he had given him a cold- bath that 
night, William Hall answered that he was not to 
blame, being only hired, and had no hand in it^ 
but that Andrew Wilson and Oeorge Rbbertsoi 
bad come there of a design to rob the deponent 
that night, and that this design had been framed 
several months befote by Andrew Wilson^ and pas^- 
ticularly at the preceding collection at £ly : And 
further depones, That soon after the deponent got 
out of the window as aforesaid, he heard the clock 
strike twelve : That when the deponent was . finit 
awakened out of his sleep as aforesaid, he heard 
Mrs Fowler, the landlady, call to the persons who 
were breaking open the deponent's bed- room. What 
are ye doing, or why do ye this ? and the deponent 
heard them at the ssmie time cursing and swearing 
and making a great noise ; and the deponent having 
only carried one bag of money along with him as 
aforesaid, he left in said bed-room the money and 
goods following, viz. the deponent's breeches, in 
which was a purse with fifty*two atid a half gui* 
neas, betwixt six and seven pounds in silver, and a 
pocket-4)ook with one and forty pound in -bank-- 
notes, which purse and pocket-book the deponent 
exhibits in court: That besides the bank-notes 
there were several bills and other papers in the 
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pocket-book, and that there was likewise in the Ae^ 
ponent's breeches aseal and a pairof silyershoebuck- 
les, a penknife, which the deponent likewise exhibits. 
The deponent likewise left in his room a cloak-bag 
with some linens in it» which cloak •bag the depo- 
nent likewise exhibits in Cpurt; as alsoi a bible, 
a pair of pistols, which the deponent likewise ex- 
hibits : That upon the deponent's returning to his 
room, as aforesaid, he found the door of the room 
broke in the under part, and saw a press in the 
room which had been broke up, and found his 
breeches empty, and all the several particulars before 
enumerated amissing \ and thereafter, about se- 
ven o'clock in the morning, the deponent having 
gone to Anstrutber Gaster, he soon thereafter saw 
the three pannels in custody ; and the deponent did 
then see in the hands of the magistrates of Anstru* 
ther the seal, the buckles, and penknife above men-* 
tioned. Depones, That upon Monday following, 
being the 12th of January last, William Hall, pan- 
nel, told the deponent that he had informed Alex- 
ander Clerk, Supei*visor of Excise, where the purse 
of gold was to be found, whereupon the deponent 
desired the Supervisor to go in quest of it, which 
the said Clerk brought to the deponent's house, at 
least he believes he did so, because Clerk told him 
so, and he actually got the purse with the whole 
gold in it ; and that the bible above mentioned was 
returned to the deponent by one of the soldiers 
who seized William Hall, pannel : That on Satur- 
day night the 10th of January the deponent got back 
his pocket-book and bank-notes with the other pa* 
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pen in the said pocket-book from Bailie Robert 
Brown in Anstruther Easter. Causa scientue patet* 
And this is the truths as he shall answer to God. 

(Signed) Ja. Stark* 

And. Fletch£r. 

Alexander Clerk, Supervisor of Excise at 
Cupar in Fife, aged thirty-four years or thereby, 
unmarried, solemnly sworn, purged of malice, par- 
tial counsel, examined and interrogated, depones,' 
time and place libelled, the deponent was lodged 
in the room next to Collector Stark, and went to 
bed about ten, and as the deponent afterwards 
found was wakened about twelve o^clock at night 
by a noise of persons rapping either at the door of 
the room the deponent was in, or at that of the Col- 
lector's, and heard a cry of Murder the dogs and 
bum the house ; upon which the deponent swore 
that the first man that came in, he would put a 
pur of balls in him, and was answered that they 
had pistols and swords as well as *he, which ha 
should soon find. The deponent then put on his 
breeches, and got out at a window at the back-side 
of the house, and without any other clothes walk- 
ed to Easter Anstruther about a little mile, and a- 
wakened the Serjeant who commanded the party 
there, and with the said Serjeant and two of the 
soldiers set out for Pittenweem, again leaving 
orders fer the rest of the party to follow: and 
as they passed the entry of Sir John Anstru- 
ther's house in Easter Anstruther, they met with 
some men, who having challenged the deponent, 
< Who comes there ? the deponent desired 
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tbem to give an acoount of themselvcsBt and upoa 
their running off» the deponent ordered the sol- 
diers to seize them^ upon which the seijeant with, 
his halbert hooked one of them, the rest escaping, 
which, afterwards appeared to be William Hall 
the pannely and whom the deponent carried along 
with him to tjhe Excise Office at Pittenweem^ and 
having brought him into the house of Mrs Fowler, 
Jean Finlay, servant to Mrs Fowler^ upon seeing 
the said Hall, said. This is the villain that broke my 
head a little while ago ; and Thomas Durkey, like-- 
wise another servant in the hoi»e, saidt This is one 
of the persons who robbed the Collector the night; 
^nd the soIdier& who brought Hall procluced a bag- 
of linen and a bible which they sajd they |i>ad t^ken^ 
Its Hjull dropped it by tihe way^ and William Ged- 
des> clerk to the Collector, did then say. This is the 
Collector's bible, and these Are bis linens, where*: 
i^on Hall confessed that^ he had beon guilty of 
vqbbing.t^e Collector i and the c^ppnenttheiieupoa 
tieUiog l^allftt^t be was now in for it, and that the. 
best way was for him to discover the r^bt, which 
if he would do the deponent would do bis endea*^ 
^^ur to get him made an evidence, and being, 
asked^ if he then promised to get him a pard<m? 
depones, . T^at he understood it sp, but does ootf 
remember that he mentioned the woirc} pardon ; up-^ 
on which the said Hall told the deponent Ipue s»{quH 
get these other persons whpip. he named; reoftem^ 
be^s, particularly thathe namedAndrewWiJson, pan*^ 
nel, to have been one of them : That they bad come 
upon fouf.horseSj tt^ti morning from Kii^gfu^n^ 
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Janues Wikcm ii» Aoatrutk«r Eaater» ot in a hoase 
tvcoiy jard« jQBa this skle of U» wlncb tine depopafit 
uasderstood to he Bailie Andrew JoboMogk^ti Bgr 
thifltbane tbe nest of the party having come upirom 
Anstrmther, the depoaent made some search for the 
Collector, but could sot find himt and thereafter the 
depDi;ient carried op Hall to .the room where, the 
Collector had lodged, thedoor of which he saw bro« 
keu in the sunder part, and lefi; Hall pcribomer there 
in custody of some of the soldiers and iif tbe rest of 
the party, and Thmnas Durl^ey aod the above Wil* 
iiam Geddes*. The depooent went to Easter An&tru* 
iher in search of the rest of the robbers* and having 
beset tbe house of Jamas. Wilson there, he found 
three men in bed in • a room there, viz. Andrew 
liVikon and George Robertson,, pannels, and one 
John Friar.; and having shewn them to tbe above 
Thomas Darkey, he, the said Thomas declared* 
that the said Andrew Wikon and Geocge Roberta 
son were two of tbe persons that had robbed the 
Collector ; upon which th^.deponent having appli- 
ed to the Magistrates, he*got them committed Id 
prison ; and that upon seizing tbe said AndreMf 
Wilson .and George Robertson as aforesaid, Ihfi 
deponent and. the said William Geddes searched 
tbe room and bed where they, wer^ lying, but could 
find nothing* And depones, That, at the time and 
pkce foresaid he knew tbe Collector had in .bis cus-* 
tody that night when he went to bed a cronsiderable 
aunxin gold money and bank-notes a^ aJteq, a. cloaks 
bag, and the pistols now exhibited in court ; and 
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deponresj That as the pannels were curying pri« 
8oner8 to Edinburgh, while they were at Kirkcal- 
djf the deponent asked George Robertson pannel 
what was become of the CoDector^s purse of gold, 
to which George Robertson answered, that An- 
drew Wilson the other pannel told him that 
"William Hall got the purse $ upon which the 
deponent inquired at Hall about it, and told 
him that unless he confessed and discovered 
where the purse was, he could not expect the 
promises he had made would be kept to him ; 
and after some entreaty, the said William Hall 
pannel told the deponent that he had dropped 
it upon his being seized in a wet furrnear a 
dunghill ; and accordingly the deponent went to 
Pittenweem, and upon application to a Magistrate, 
And in his presence, the purse was found in the very 
spot described by said Hall, with fifty-two guineas 
and a half in it, and the purse exhibited in court 
being shewn to the deponent, he thinks it is the very 
ptirse : And further, depones, That upon Hall's be* 
ing seized as aforesaid, and brought to Pittenweem, 
he told the deponent that the persons who had rob« 
bed the Collector had come on that very purpose 
from Edinburgh, and that Andrew Wilson pannd 
had designed it six weeks before : And depones, 
that he heard Andrew Wilson say, in presence of 
His Majesty's Solicitor, a few days aft;er he was 
brought to Edinburgh, that he had been guilty 
of the foresaid robbery of the Collector, but de» 
nied that he had any design before that time of 
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robbing the Collector. Causa scientia patet. And 
this is the truths as he shall answer to God. 

(Signed) Alex. Clerk. 

And. Fletcher. 

William Gebdes, clerk to Collector Stark^ a 
fi>rmer witness, aged twenty years, or thereby, un- 
married, solemnly sworn, purged of malice, par- 
tial counsel, examined and interrogated, depones, 
That upon the 9th of January last Mr Stark, Col« 
lector of Excise, lodged in the house of Mrs 
Fowler in Pittenweem, and went to bed about ten 
o'clock at night, and Alexander Clerk, Supervisor 
of £xcise, and the deponent, lay in the next 
room to him, and after they were in bed they 
heard some people beating with violence at the door 
of Mr Stark's room, and heard them several thnes 
cry. Bum the house and bum them alive *, and the 
door of the room where the deponent was lying 
being <^n, he saw some people go into the Col« 
lector's room, which is opposite to the room where 
the deponent lay, and saw them get in at the low- 
er part of the door which was broken, but could 
not see them so distinctly as to know who they 
were ; and saw them come out of the room with a 
cloak -bag and a pair of pistols in their hands. And 
being interrogate. What time of night this was ? de- 
pones, To the best of his knowledge it would have 
been about eleven or twelve o'clock ; and to the 
best of his knowledge, he believes the said persons 
did not stay in the said room above ten minutes 
or fifteen at furthest i and that while'.this was a- 
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doing, he heard the mistress df the house and her 
maid making a noise in the passage to the door of 
the Collector's room, and that one of them had a 
candle in their hand. Depones^ That after he saw 
the persons come out of the Collector's room as a. 
foresaid, he rose up and went into the Collector's 
room, and saw all things in confusion, and the pa- 
pers relating to the revenue lying scattered up and 
down the room : That the deponent went into the 
room at the lower part of the door which was bro- 
ken, and where he had seen the men come out and 
go in at ; and the landlady and maid of the house 
went into the room with the depcHient, and he the 
deponent saw the Collector's breeches, which he 
riped and found empty, and found a bag of money 
among the bed-clothes, which had been pulled out 
of the bed and lying on the floor, and knew the bag 
of money to be the Collector's. Depones, That 
sometimQ thereafter Mr Clerk the Supervisor came 
back to the house, bringing along with him Wil- 
liam Hall pannel, and a Serjeant and twa or three 
soldiers guarding him : That one of the soldiers 
had the Collector's bible and some of his linens with* 
him, which he the said William Hall bad drop* 
ped by the way when they first seized him on the 
way from Anstruther. Depones, When William 
Hall was brought into Mrs Fowler's house, the 
servani-maid Jean Finlay said, That he was the man 
that had broken her head a little before. Depones, 
That upon Mr Clerk's asking William Hall who 
were the other persons that had robbed the Col- 
lector, and broke open his door ; Hall answered, 
that they were some people that had been losers 



HaUf and Robertson. 51 

by brandy, and particularly named Andrew WU- 
ion in Pathhead, George Robertson,' stabler, and 
one Gra^oway, an horse-hirer in Kinghorn, and that 
he (Hall) and Galloway had come along with the 
other two as their servants, and had brought four 
horses along with them from Kinghorn ; and Halt 
Ibrther said he believed they would find the said An* 
drew Wilson and George Robertson either in the 
house of Andrew Johnston or James .Wilson in 
Anstrnther Easter: That accordingly, the depo« 
nent went along with Mr Clo-k and some soldiers 
to Anstrnther, and Thomas Durkey, servant to Mra 
Fowler: That they there found Andrew Wilson 
and George Robertson^ pannels, in bed, in Jamei 
Wilson's house : That George Robertson and one 
Friar had their clothes off, but Andrew Wilson 
had on his breeches and a girdle about him, De^ 
pones. The night that this happened he knew Col* 
lector Stark had in his custody gold, silver, and 
bank-notes, but to what quantity he does not know. 
Depones, That the pocket-book, pistols, seal, pen- 
knife, buckles, now shewn to the deponent, were ia 
the Collector's possession that night that he was 
robbed. Depones, As the depon^it and the CoUec* 
tor were coming from Pijttenweem to Anstruthery 
Galloway, who was in the custody of two soldiers^ 
tcid them where to find the ck>ak>beg saad the pis» 
tols now produced : accordingly, they did find the 
cloak-bag and one of the pistols there. Depones^. 
When they found Wilson and Robertson panneb 
in bed, as before mentioned, they fbund none cf tfasi; 
goods belonging to the CdUector there, nov in tbei» 
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pocketfl, which the seijeant searched. Causa scier^ 
tiapatet. And this is truth) as he shall answer to 
God. (Signed) Will. Geddes. 

John Galloway, servant to Patrick Galloway, * 
horse-hirer in Kinghorn, aged 26 years or thereby, 
unmarried, solemnly sworn, purged of malice and 
partial counsel, examined and interrogated, depones, 
Thatthetime libelled William Hall, pannel, came to 
the deponent's master's house in Kinghom, and de- 
sired him to get two horses, one for himself and one 
for the deponent, telling him that they were going 
to Anstruther to get some brandy, and that George 
Robertson and Andrew W&son, pannels, were to 
be their masters and pay the expense; and desired 
the deponent to go to the houses where they then 
were : the deponent having gone accordingly, and 
spoke to the said persons, George Robertson de«* 
flired to get their horses ready, aiid Hall and the 
deponent to go before and they would overtake 
them ; that about six o'clock at night they came to 
Anstruther Easter, and set up their horses in James 
Wilson's house, where he found Andrew Wilson 
pannel, who was there before him ; and after they 
put up their horses, they went to Andrew John- 
ston's there, where they got Robertson and Wil- 
aoh, pannels, drinking punch. Depones, That Wil- 
liam Hall and the deponent had got orders, in com- 
ing from Kinghorn, not to keep company with 
Wilson and Robertson, but to take another road 
to Anstruther. Depones, That the three pannels 
and the deponent went from Anstruther to Pitten- 
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ween on foot betwixt ten and eleyen o'clock at 
night. Depones, That when they came to Pitten- 
ween, he the deponent. Hall and Wilson pannels^ 
-went into a house, but does not know the name of 
the landlord, where they drank a bottle of ale, and 
it was agreed that while they were there Robertson 
the other pannel should walk on the street : That 
when they came out of that house the three pan- 
nels and the deponent went to Widow Fowler's 
liouse, where .tKey drank some ale and brandy : 
Andrew Wilson having asked the landlady if she 
could lodge any casks of brandy for him, she de- 
gired him to speak low, because the Collector was 
in the house; upon which Wilson said. Is he here? 
She answered, He was. Robertson the pannel 
called for a reckoning, and all four went down 
stairs, at least went .to the stair-head. Robertson, 
Hall and the deponent went out to the street, and 
as the maid was going to shut the outer door, An- 
drew Wilson pannel pushed it open, and went in, 
upon which ihe deponent and William, Hall went 
in, aad George Robertson pannel drew his cutlass 
and stood at the outer door, saying that no person 
should go out or in of that house but upon the 
point of that weapon. . Depones, When they went 
into the house they saw Andrew Wilson pannel 
standing at the door of the room where the Col- 
lector was lodged, and the lower part of the door 
broken: That before he the deponent went up 
stairs, he heard a knocking and beating, but did 
not see Andrew Wilson beat the door, it having 
been broken before he the deponent came up stairs: 
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Thai tipon ieeing the door broken, he die deponent 
Mked Wilson what he meantf or what he would be 
at $ to which Wilson answered that he had lost a 
great deal of money by the puUic, and under* 
stood that there was some of it there, and was re^ 
solved to have it back again; upon which the de« 
ponent said to him, that he wonld have nothing Ca 
do in the matter ; to which Wilson answered, that 
if he should go away and leave them, the first time 
he met him he should be a dead man ; and the de*^ 
ponent oiiering to go out at the door, George Ro- 
bertson, pannel, pulled to the door and would not 
let him oat } and a little before he the said Geoi^ 
Hobertson gave the deponent a pistol to hold in 
his hand* Depones, That after the door of the 
Collector's room was broken open as aforesaid) 
Andrew Wilson, pannel, went into the ropm and 
brought out a pair of breeches; and diewing them 
to the deponent said, Here is a good deal of money ; 
the deponent telling him he would have nothing to 
do with it, the said Andrew took out several hand- 
fulls of money and put into the deponent's pockety 
which money, except a few shillings, the deponent 
delivered back to the said Andrew Wilson, in the 
house of James Wilson in Anstmther. Depones^ 
That Andrew Wilson the pannel went again into 
the room and brought out a cloak-bag, which he 
desired the deponent to carry, which he refused 
to do ; the said Andrew carried the cloak-bag 
himself till they came to the end of the town, to- 
gether with a pair of pistols, which he then de- 
livered to William Hall, pannel, who carried it 
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lialf way to Anstruther, and then Andrew Wilson 
desired Hall to set it down, that they might see if 
there was any bank-notes in it; and Hall having 
opened the cloak-bag* took out sonie linens and a 
bible which he stowed about himself : That while 
they were upon the road to Anstruther, Williani 
Hall, pannely shewed the deponent a purse with 
something in it, which the deponent having desired 
him to giv« him or shew him, but Hall refused, and 
said, Whatever was in it he should share it. Depones, 
That wh&n they came to James Wilson's house in 
Anstruther, Andrew Wilson, panne), took out of 
his pocket a seal, a pair of buckles and a penknife, 
which are the same now exhibited in court, and 
which things he offered to John Friar, whom they 
found in Wilson's house ; but he refusing to take 
them, he gave them to James Wilson the landlord 
and desired him to keep them : That at the same 
time he saw Andrew Wilson, pannel, take out of 
his pocket the pocket-book now produced, out of 
which he took several bank-notes and put in his 
pocket, and then threw the pocket-bogk on the 
floor : That while they were in Wilson*s house, 
George Robertson, pannel, came into the room 
where they were, and told them, that whilst the 
other pannels were in Widow Fowler's house, that 
several men and women came to the door whom 
he hindered to go in, and carried them away to 
another house to drink. Depones, That Andrew 
Wilson, pannel, and the deponent went out of 
Wilsoa's house, and threw one of the pistols and 
some linens which they had brought from PitteD" 
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ween in among some straw in a barn-yard ; there* 
after, the deponent. Bailie Thomas Brown, and 
some soldiers, went to the place where the cloak- 
bag was left, and to the barn-yard where the pis- 
tols and linen were thrown, where they were all 
found, which pistol and cloak-bag are now pro- 
duced in Court. And being ftirther examined, 
Whether or not Andrew Wilson, pannel, was long 
enough in the house before he the deponent came 
in, to break open the door of the Collector's room, 
as before mentioned i depones, That in his opi- 
nion he was, and heard the noise and beating be- 
fore he came in, as before mentioned, the mistress 
and maid of the house being crying and greeting 
in the meantime : That there was light in the kit- 
chen. Depones, That as Wilson and Hall, the 
pannels, and the deponent, were on the road from 
Pittenween to Anstruther, a little to the west of 
Sir John Anstruther's house, they met Mr Clerk 
the Supervisor and some soldiers, who having chal- 
lenged him who they were, one of the soldiers sei- 
zed Hall, with his halbert, upon which Andrew 
Wilson and the deponent made their escape. De- 
pones, That the cutlass now produced is the same 
that George Robertson had in his hand, at Wi- 
dow Fowler's house. Causa scientue patet. And 
this is the truth, as he shall answer to God. And 
depones, he cannot write. 

(Signed) Ja. Mackenzie. 

Thomas Durket, servant to Margaret Ram- 
say, relict of Andrew Fowler, Excise-office keeper 
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in Pittenween, aged twenty>six years or thereby, 
unmarried, solemnly sworn, purged of malice, par« 
tial counsel, examined and interrogated, deponed. 
That the time libelled, and on that night when 
Collector Stark's room was assaulted, there were 
in Mrs Fowler's house all the three pannels ; and 
betwixt eleven and twelve o'clock at night, after 
the Collector was in bed, Andrew Wilson, pannel, 
did with violence break open the lower pannel of 
the door of the Collector's room, at which time he 
did observe George Robertson come down the 
stair \ thereafter, he did not for some time see him 
nor observed him- about the house ; but before us* 
ing of violence upon the door, all the three came 
down the stair: But immediately thereafter, the 
said Andrew Wilson, pannel, upon the deponent's 
shutting to the. outer door upon them, he \A ilson 
did violently rush, in and went to the door of the 
Collector's room, and was immediately followed. by 
Hall the other pannel, who beat the deponent. 
Deponed, That he thereafter did see the said Hall 
brought to the house as prisoner by the Supervisor 
and some soldiers, and did observe one of the sol« 
diers deliver the bible in Court, and some linen 
that the soldier said he had took up on the road, 
and were dropped by the said Hall ; and at that 
time he did hear Hall acknowledge that he was 
one of those that were guilty in robbing the Col- 
lector that night, and that he did direct the Super- 
visor to the place where his accomplices were to 
be found : In consequence whereof, the Supervisor 
went to Easter Anstruther, with whom the depo- 
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nent went alongst, and in the house of one Jomet 
Wilson in that town they found Andrew Wilson 
and George Robertson, the other two pannels, in 
bed. Deponed, That after the CoUector't room 
was thus assaulted, the deponent attempted to go 
out at the outer door, which was then open to the 
streets, in order to have called upon people to the 
Collector's relief, but was hindered in his attempt 
by whom he knew not, and was then forced to 
jump out at a window : Thereafter, after having 
endeavoured to get some persons to the relief of 
the Collector and his effects, bat before he return* 
ed» the committers of the fact and robbery were 
gone. Causa scienliie patet. And this was the 
truth, as he should answer to God. And declared 
he could not write. 

(Signed) D. Erskine. 

Jean Finlat, servant to Margaret Ramsay, Ex* 
cise-office keeper in Pittenweem, aged twenty- four 
years or thereby, unmarried, solemnly sworn, pur- 
ged of malice, partial counsel, examined and inter* 
rogated, deponed, On the day libelled. Collector ' 
Stark was assaulted in her mistress's house, the 
three pannels were there that night, and came in 
about eleven o'clock at night, and after sitting about 
half an hour, they went all three down the stair { 
and the deponent did soon thereafter observe An* 
drew Wilson, pannel, return, and tl^reupon did 
fall a- beating at the door of the Collector's room 
till such time as he did break open the under pan« 
nel thereof^ and with him did return some others^ 
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Whom die deponent did not distinctly know, whidi 
persons, were standing by Wilson at the time he 
was beating at the door. Thereafter, the depo- 
nent did go dowti a trap to her mistress's cellar^ 
and when there, and attempting to come out, 'she 
was threatened by some one or other whom she 
did not see or know, that if she came out he wouU 
stick her. Deponed, That though she did not 
know the persons that returned with Wilson parti- 
cularly, yet she believed that they were a part of 
the same company that were together drinking 
with Wilson before they came down stairs. Depo- 
ned, That after the door of the Collector's room 
was broke up, as said is, she did observe two men^ 
whom she believed to be Wilson and the other per* 
son that went with, him into the room, carrying out 
of it a cloak bag, and a pair of pistols and breeches; 
and did particularly observe them riping the said 
breeches; and before the deponent went to the ceU 
lar, as said is, the said Andrew Wilson, pannel^ 
bad made open the room door, and he and the 
other with him had gone into the room; and after 
she returned from the cellar she observed ihem car* 
rying out the particulars before mentioned, depo# 
ned. That during ail this time the outerdoor of 
the house was open $ but the d^ouent, when at* 
tempting to go oat thereat was hindered by some 
people standing upon the stair without the door, 
whom she believed to be a part of 4he same com- 
pany that had been drinking with Wilson, as before. 
«aid^ Causa scientia pateL And this was the truths 
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as she should answer to God ; and declared shecould 
not write. (Signed) Da. Erskine. 

James Hillock, weaver in Pittenweem, aged 
twenty-three years or thereby^ unmarried, solemn* 
]y swbrn, purged of malice, partial counsel, exa« 
mined and interrogated, deponed, That night that 
Collector Stark was robbed in Mrs Fowler's house^ 
the deponent being on the streets of Pittenweero, 
met with George Robertson, pannel, whom he saw 
coming from Widow Fowler's house ; and the said 
George Robertson said, that coming up the street 
he heard a noise in that house, which occasioned 
his going up to see what it was, and the deponent 
and he going into another house to take a drink 
of ale, the deponent desired his brother, who was 
with him, to go and see what that noise was in 
Widow Fowler's house ; but the said George Ro- 
bertson dissuaded him to go, by saying he would 
meet with a mischief, and the said George Robert* 
son said he bad been drinking a bowl of punch in 
Alexander Pollock's house in Pittenweem. Depon- 
ed, That the said George Robertson also said that 
he had left his horses in Crail. Deponed, That 
when the deponent first met with George Robert- 
son, the pannel, after he had come down Mrs Fow- 
ler's stair, he said he had been beat down- the stair 
by a woman in the house. And being interrogated, 
If he had seen the cutlass which was lying on the 
table exhibited before ? depones. He saw it that 
night about George Robertson when he was with 
him in Hislop's house. Deponed, That he further 
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added} when he came down from Mrs Fowler's 
house, he was afraid of bodily harm. Deponed, That 
when the deponent had met with George Robert- 
son, pannel, on the street as mentioned, he was 
invited in by the maid of Hislop's house, and like* 
wise desired George Robertson, pannel, to come 
in ; and when they were in the house, the landlady 
dissuaded the deponent and his brother to go out 
to Mrs Fowler's house. Deponed, That he saw 
George Robertson go out of Hislop's house, and 
went eastward away from Mrs Fowler's house to* 
wards Easter Anstruther. Causa scientiapatet. And 
this was the truth, as he should answer to God* 

(Signed) James Hillock. 

Wa. Pringle. 

Lewis Hillock, weaver in Pittenweem, aged 
eighteen or thereby, unmarried, solemnly sworn» 
purged of malice, partial counsel, examined and 
interrogated, deponed. That the night that CoUec* 
tor Stark was robbed, he saw a man come down 
Mrs Fowler's stair with a cutlass about him, and 
the same man came to Hislop's house, where the 
deponent and his brother was, and being asked if 
it was any of the pannels ? pointed to George Ro- 
bertson, and deponed. That he thought he was the 
same man ; and deponed, When he saw George 
Robertson, or the pannel that he pointed out be- 
fore on the stair, he also saw a woman on the stair* 
head, who came out and went in again ; but whe- 
ther she was pushed in or not he knew not. Depones, 
He saw one breaking up the Collector's door^ but 
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wlio it was he knew not ; but after the first ^rOke 
he heard given on the door^ that man that came 
to Hislop's faoiiie with his brother and hun cane 
down the stain Deponed, That the same man in 
Hislop's house told bis brother that he had left his 
horse in Crail ; and deponed^ That the said huui 
told his brother that he was gomg to Bailie John- 
ston's in E^ter Anstruther. Deponed, The said 
man also said he had been in Alexander Pollock's 
drinking with John Laing in the Dean. Deponedf 
he also said. That as he came up the street, and 
heard the noise in Mm Fowler's house, he went up 
the stairs, bat a woman beat him thrice, and so he 
came down. Deponed* That he did not hear that 
man in Hislop's house dissuade the deponent or 
his brother to go to Mrs Fowler's house; for that 
they were unwilling of themselves to go, believing 
that there had a quarrel happened between the 
Collector and the house. Deponed> That when that 
man went out of the house, he saw him go on the 
road to Anstruther. Causa scientice patet. And this 
was the truth, as be should answer to God. And de- 
dared he could not write, 

(Signed) Wa. Prinole* 

♦ 

Helen Wallace, servant to John Hislop in 
Pirtenweem, aged eighteen years or thereby, un- 
married, solemnly sworn, purged of malice, par- 
tial counsel, examined and interrogated, deponed^ 
That about the time libelled^ being that night in 
which Collector Stark was robbed at Pittenweem^ 
the deponent being upon the street about eleven 
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ti^clock at night, met with Mr Robertsony pannelt 
lyhom she then pointed out, who told that as he 
came from drinking a bottle of wine in Mrs Pol* 
lock's houses he heard a noise up in Mrs fowler's^ 
upon which he went up to her house, but was imme- 
diately forced down again, being beat thrice upon the 
breast by a woman : That at the deponent's de* 
sire, the said Mr Robertson, with the two precede 
iBg witnesses, went in to Mr Hislop, the dqx)- 
nent's master's house : That when the deponent 
$ poke of Lewis Hillock's going out to see what was 
the matter, he the said Lewis said. For his part he 
would sit still, for what he did not see he would 
not have in his power to tell : Whereupon Mf 
Robertscm gave him a clap upon the shoulder, and 
laid be was wiser than any of them. Causa scientug 
pateL And this was the truth, as she should aa^ 
9wer to God. And declared she could not write. 

(Signed) Gilb. Elliot. 

ALExiNOSB Pollock, brewer in Piltenwceniy 
aged years or thereby, solemnly sworriy 

purged of malice, partial counsel, examined and 
interrogated, deponed. That he was at home in his 
own house in Pittenweem ail that night in which 
Collector Stark was robbed That George Roberti- 
ton, pannel, whom the deponent knew very well 
was not in his house that night, neither did he 
drink with him at any time that night, or all that 
day. Ca$isa scientia ^atet* And this was thetruth^ 
as he should answer to God. 

(Signed) Alsx. Pollock. 

Gilb. £lliot. 
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Charles Sligh, serjeant in the regitnent of 
Welch Fazileers, aged thirty-eight years or there* 
by, married, solemnly sworn, purged of malice» 
partial counsel, examined and interrogated, de- 
poned, That being called upon by Alexander 
Cierk, Supervisor of Excise, (who formerly depo- 
ned,) at the time libelled, and the said Alexander 
Clerk having demanded assistance from him, in re- 
gard that Collector Stark was robbed at Pitten- 
weem, and, he believed, murdered, the deponent 
caused raise three soldiers, two of whom he carried 
along with himself, and the said Mr Clerk and the 
other he sent to raise the rest of the party that then 
lay at Anstruther Easter. Deponed, That in going 
to Pittenweem, in the town of Anstruther, they 
met with three people coming up to them, and 
having challenged them what they were, they an« 
swered. They were going about their lawful affair^ 
and had almost passed by, when the said Mr Clerk 
desired that the serjeant might apprehend them ; 
whereupon the deponent making a step, with' his 
halbert catched hold of Hall, the pannel, and ha^^ 
ving delivered him to the soldiers, they carried the 
said Hall to Pittenweem, where being seen by the 
servant-maid of Mrs Fowler's, where Mr Stark 
that night lodged, she, the said servant-maid, told 
that that man was amongst those that had been in 
her mistress's house that night and had broke her 
head ; and the two soldiers who had him in custo- 
dy, the one of them producing a suit of linen, and 
the other producing a bible, which they said the 
said HaU} the pannel, had dropt by the way \ and 
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tli€ Collector's clerk seeing them, told that the bible 
and bag with linen both belonged to his master. 
Deponed, That thereafter Hall, the pannel, told who 
were his accomplices, and particularly Andrew 
Wilson, a poor hirer like himself, and another 
whose name the deponent did not remember : That 
the said persons were lodged and had their horses 
stabled in one Wilson's in Anstrather Easter. De- 
poned, That by this time there were five more soU 
diers come up, four of whom were left at Pitten* 
weem with Hall, and the rest returned to Anstra- 
ther Easter with the deponent and Mr Clerk, in 
search of Wilson and the others condescended upon 
by Hall the pannel ; and havingfound, in James Wil- 
son's house, the said Wilson and Robertson, pan- 
nels, were apprehended and committed to prison. De» 
poned, That thereafter the deponent went in com- 
pany with Bailie Brown and one Galloway, a for- 
mer witness, in search of the goods that had been 
robbed from Collector Stark, and they found a 
pistol, said to belong to Collector Stark, and a 
stocking and a shirt which belonged to the CoUec* 
tor's clerk. Causa scientiaejiatet. And this was the 
truth, as he should answer to God. 

(Signed) Cur. Sligh. 

Alex. Fbaser. 

John Cleghorw^ sometime soldier in the regi« 
ment of Welsh Fuzileers, aged thirty-two years ot 
thereby, married, solemnly sworn, purged of ma- 
lice, partial counsel, examined and interrogated^ 
deponed, That in coming along with the imme* 
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diate preceding witness, he saw Hall the patmel 
drop a book and a bundle of linen} and the depo- 
noit took up the book ; and having produced the 
same in Pittenweem, the Collector's clerk told that 
that book was his master's bible ; which bible be^ 
hig then exhibited, the deponent deponed, That it 
was the very bible which he exhibited at Pitteo- 
weem, and was acknowledged by the Collector's 
clerk to be his master's. Causa seientiaepalet. And 
this was the truth as he should answer to God. And 
declared he could not write. 

(Signed) Alex. Fraseiu 

John GitSGOBT, soldier in the regiment of 
Welsh Fuzileers, aged thirty years or thereby, un« 
married, solemnly sworn, purged of malice, partial 
counsel, exammed and interrogated, deponed. That 
time libelled, he was employed by Alexander Clerk, 
Supervisor of Excise, with the Serjeant and anodier 
soldier, to conduct William Hall, pannel, from An* 
Struther Easter to Pittenweem ; and that while 
they were bringing him along, he saw the said Hall 
throw away a pistol and drop a bag with linen, 
which the deponent took up and brought along 
with him to the house of Mrs Fowler in Pitten- 
weem, where, having produced the said bag of 
linen, the deponent heard Collector Stark's servant 
aver, that the said bag and linen therein eontaitied 
belonged to his master ; and the deponent heard the 
said Hall acknowledge that he had thrown away 
the said pistol about the time he was seized ; and 
the depcment afterwards went to the place where 



HaU. Md Mtobert$m. 67 



H^ was Miied and found the pistol, and 
that it was one of the pistols exbibited in Coort. 
Causa seientiae paiet. And this was truth, as ha 
should answer to God. Aiid declared he could not 
write. (Sigaed) Andw. Fijstchbr. 

James Wilson, maltman and brewer in Anstru* 
ther Easter, aged fifty years or thereby, married^ 
solemnly sworn I purged of malice, partial counsel, ex« 
amined and interrogated, deponed, That upon the 
ninth of January last, John Galloway, the witness al<» 
ready examined* and William Hall, pannel, came to 
the deponent's house at Easter Anstruther about 
five or six o'clock at night, and brought with him 
four horses, two of which, they informed tliedepo* 
nent, belonged to Andrew Wilson and George Ro* 
bert$on,pannels: That said Galloway and Hall got 
their suppers in thedeponent's house, and went from 
thence betwixt, eight and nine at night : That be* 
twixt twelve and one at night, Andrew Wilson, paa« 
nel,and John Galloway came to thedeponent'shouse^ 
and about hail* an hdur thereafter came George Ro» 
bertson, pannel : That some UtUetime thereafter the 
deponent having occasion to go to Bailie Johnston's 
house for some brandy, as he was returning home, 
he met with Alexander Clerk, Supervisor of Excise^ 
and a party of soldiers with him who had surround- 
-- ed the deponent's house, at least had surrounded 
the door of the house; and the said Alexander 
Clerk asked the deponent. How he came to quar- 
ter robbers ? and particularly inquired for Andrew 
Wilson and George Robertson pannels, and the 
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fore-mentioned 3<Am Galloway ; to which the depo^ 
nent answered, that he quartered none but honest 
men to his knowledge ; upon which the said Alex« 
ander Clerk said, that the aboire persons had rob« 
bed Collector Stark, and. for ought that he knew 
had murdered him, for he neither could be found 
dead nor alive : Thereafter the deponent going into 
bid house, went into the room where the above per- 
sons were quartered, to set by the brandy, at which 
time the said Andrew Wilson and George Robert- 
son, pannels, were in bed ; and Andrew Wilson did 
then deliver to the deponent a handful of silver un- 
counted, which the said Andrew took out of his 
breeches' pocket, being then lying in bed with his 
breeches on, and delivered it to the deponent, de- 
siring him to put it hi«> pocket ; which money the 
deponent did afterwards deliver to Bailie Brown, 
and upon counting it it appeared to be two-amd- 
thirty shillings : That before the deponent went for 
the brandy as aforesaid, and while Andrew Wil- 
son was sitting at the fireside, he delivered to the 
deponent something which the said Andrew called 
a seal, as also a pair of buckles, but the deponent 
did neither look at the seal nor the buckles : Thai 
Wilson desired the deponent to keep them till he 
returned, which he afterwards delivered to Bailie 
Brown. Causa scientiae patet. And this was truth, 
as he should answer to God. 

(Signed) James Wilson. 
Andw. Fletcheb^ 

EupXTH Beown> spouse to James Wilson, th^ 
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immediate preceding witness, aged forty years or 
thereby) married, solemnly sworn, purged of ma- 
lice, partial counsel, examined and interrogated, 
deponed, conform to the immediate preceding wit* 
joess, as to the time and manner the pannels and 
John Galloway came to her house both in the even* 
ing and the midnight ; and further deponed. That 
when Andrew Wilson and John Galloway were 
sitting together, about one of the clock in the mom* 
ing, near the deponent's bed-side, she observed John 
Galloway weeping and to be in great concern, and 
heard him say, that if that man did not come up, 
what will come of us ? And then heard Wilson 
the pannel say. If he do not come up we will su& 
fer for it : That George Robertson, pannel, was not 
then come, but came in a little thereafter by the 
brew-house door : That the pocket-book exhibited 
in Court was found on the Saturday's night upcm 
the deponent's bed-head, and at the same time a 
parcel of bank-notes was found upon the bed-head 
where Wilson and Robertson, pannels, had Iain ; 
which pocket -book and bank-notes were deliver- 
ed to Bailie Brown. Cama scierUiae patet. And 
this was truth,^ij4|ssfie|^ould answer to God. And 
4eclared she coflid not write. 

(Signed) And. Fletcher. 

Wa. Pringle. 

Ja]9.£T Abamson, seryant to James Wilson, a 
former witness, aged eighteen years or thereby, 
unmarried, solemnly sworn, purged of malice, par- 
tial counsel, examined and interrogated^ deponed, 



70 Trial of tVilsm, 

conform to the two preceding witnesses, as to the 
time the pannels came to James Wilsoni her mas- 
ter's house, both in the evening and midnight ; and 
that she saw John Galloway weeping after his co- 
ming in about midnight, and heard Wilson the 
pannel say, If Hall, another pannel, did not come 
np, they would suffer for it. And deponed, That 
Robertson, pannel, came in at the brew-house door, 
and soon thereafter, he, Wilson and Galloway, 
went into the room where they lay ; and upon the 
noise of the house's being surrounded) Robertson 
and Wilson, pannels, jumped into their beds, and 
thereafter the deponent saw ber master go into that 
room, and deponed, conform to the immediate pre* 
ceding witness, as to the pocket-book and bank- 
notes being found and deKvered to Bailie Brown. 
Causa scientiae patet. And this was the truth, as 
she should answer toGod. And declared she could 
not write. (Signed) Andw. Fletcher. 

Robert Brown, Bailie in Anstruther Easter, a- 
ged thirty-seven years or thereby, married, solemnly 
sworn, purged of malice, partial counsel, examined 
imd interrogated, depones, That a^'^»t three of the 
clock in the morning of the 1 0th b muary last, a& 
ter Collector Stark was robbed^ the deponent was 
sent for to James Wilson's house, where there were 
some persons in the custody of some soldiers, who 
were delivered over to the deponent, in order to 
be imprisoned, being accused by Alexander Clerk, 
Supervisor of Excise, of having accession to the 
said robbery: And these persons were Andrew 
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Wilson and (sreorge Robertson, panneb; there was 
also a thirds who was not in the pannel ; and there 
was found apon Andrew Wilsoo, pannei, four pound 
two shillings Sterling; upon George Robertson 
pannel, twenty shillings Sterling, and the d^K»ient 
received also from James Wikon, the landl<»rd9 
thirty-two shillings, which he said Andrew Wil- 
son the pannel had given him \ also from the limd* 
lord, a' seal and two silver-buckles, which the de* 
ponent believed was the same that were then exbi* 
bited in Court, which he told he likewise got from 
Andrew Wilson pannel ; and the deponent got a 
penknife from the landlady, she told she had got 
from her husband, and who by mistake had ne- 
glected to give it to the Bailie, which was the same 
th^i produced in court. Deponed, That towards 
the evening of that day, the pocket-book exhibited 
tn Court was found upon a bed*head and ddivered 
to the deponent ; and at the same time, in another 
toom where the pannels lay, was found upon the 
bed-head some bank-notes, to the value of fortyw 
one or forty-two pound, which agreed exactly with 
a note taken out of the said pocket-book by the 
Collector. Depones, That the same morning before 
day light, the deponent went out to the fiekls with 
Galloway, a former deponent, and found a shirt 
belonging to the Collector, as also stockings be** 
longing to him. Causa scientice patet. And tUs 
was truth, as he should answer to God. 

(Signed) Ro. Brown. 

-Wa. PjUNXftLE. 



72 Trial of Wikon, 

Philip Miller, Bailie in Anstruther, aged for- 
ty-five years or thereby, married, solemnly sworn, 
purged of malice, partial coupsd, examined and 
interrogated, deponed conform prtecedentif as to 
tjbe persons incarcerated, and as to the particulars 
found upon them and delivered by James Wilson, 
except as to the penknife, buckles, s^al, and the 
two and thirty shilling said to be delivered to the 
landlord, nor was the deponent present when the 
pocket-book and bank-notes were found. Cama 
scientim patet. And this was truth, as he should 
answer to God. 

(Signed) Philip Miller. 

Wa. Pringle. 

Andrew Fowler, present Bailie in Pittenweem, 
aged thirty-six years or thereby, married, solemn- 
ly sworn, purged of malice, partial counsel, exa* 
mined and interrogated, depones, That upon Mon- 
day after Collector Stark was robbed, the depo- 
nent was called by Alexander Clerk, Supervisor, 
to search for a purse of gold that had been drop* 
ped in the fields, which was said to belong to the 
said Collector ; and accordingly they did search, 
and found it near to a dunghill betwixt Pitten- 
weem and Anstruther $ and the deponent believ- 
ed that the purse then exhibited in Court was the 
purse that was there found, and containing the 
gold ; and there was told out of the purse to the 
deponent, fifty -one guineas and three half guineas, 
and the deponent delivered the purse and gold to 



Haflt and Robertson. 73 

the Supervisor. Causa scientiee pateL And this 
wastruth» alJie should answer to God, 

(Signed) And. Foulleu. 

Wa. PuiNaLE. 

The Lord Justice-Clef k| wd Lords Commis- 
sioners of Justiciary, ordained the Assise instantly 
to inclose in this place, and return th^ir vei:^tf 
in^the^Old Court- House to-morrow, half an hour 
after twdve, and >ordained the faaiU fifteen to be 
then present, each person under the pain of law^ 
and the pannels to be carried back to prison. 



CuBiA JusTiciARiA S. N. D. R^is, tcnta inprse- 
torio buf^i de.Edinburgo, undecimo 4ie mensis 
.Martii I7S6, per -tbonorabiles viros, Andii£Am: 
1 Fletcher de Mil town, Justiciarum Clericumj 
Dominum Jacobum Mackenzie de Boystoun,. 
Magistrum Davidem Euskine de Dun, Pomi- 
.nosGuALTERVM Pringle de.Newhall,. et Gii^ 

' BERTUMELLioxde Minto, et Magistrum Alex* 
anduumTraser de Strichen, Commissionarios 
Justtciariae diet S. D. N. lU^is. 

Curia legitime affirmata, 

Jaitfan. .Andrew Wilson, 1 
V William Hall, and KPdnneU. 

Ororge Robertson, j 

iMBtcrkn ;U)d ACCUSED, as in the fbriher sede- 
runta* • '"' * * 

The said day the p^seas who passed upon the 

D 
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assize of the said pannels, returned their verdict in 
presence of the said judges, whereof the tenor bA:- 
\fyw%.—Edinburghi Uth March 1736. The above 
Assize having inclosed and chosen James Rob, mer- 
chant in Edinburgh, to be their Chancellor, and 
William Oellatly, merchant there, to be their 
Ckr^, and having considered the indictment pur- 
sued at the instance of Duncan Forbes of Culloden, 
Esq. His Majesty's Advocate for his Highness* in- 
terest, against Andrew Wikon, late in Patfahead, 
William Hall, indweller in Edinburgh, and George 
Robertson, stabler in Bristo, pannels; with the 
Lord Justice-Clerk and Lords Commissioners of 
Justiciary their interlocutor thereupon, and depo- 
sitions of the witnesses adduced for proving there- 
of; they all in one voice did find Andrew Wilson 
and William Hall, pannels, guilty, and George 
Robertson art and part in the crimes libelled. In 
witness whereof^ thir presents were subscribed by 
their said Chancellor and Clerk in their names, 
day, month, place and year of God respective be- 
fore written. 

(Signed) James Rob, Chancellor. 

Wm. Gellatly, Clerk. • 

The Lord Justice-Clerk and Lords Commission- 
ers of Justiciary having coosideped the verdict of 
assize returned against Andrew Wilson, William 
Hall, and George Robertson, pannels, of date the 
eleventh instant, they, in respect thereof, by the 
mouth of «fohn Dalgleish, Dempster of Court, de* 
oerned «iid adjudged dw aa^d Anxkew Wilson, 
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William Hall and George Robertson, to be taken 
from the Tolbooth of Edinburgh, upon Wednesday 
the fourteenth day of April next to come, to the 
Grassmarket of Edinburgh, the common place of 
execution of the said burgh, betwixt the hours of 
two and four of the clock of the afternoon of the 
said day, and there to be hanged by the neck upon 
a gibbet, by the hands of the executioner, until they 
he dead ; and ordained all their moveable goods 
and gear to be escheat and inbrought to his Ma« 
jesty's use : Which was pronounced for doom* 

(Signed) And. Fletcher. 

Ja. Mackenzie, 

Da. Erskine. 

Wa. Pringle. 

GiLB. Elliot. 

Alexj Phaser. 
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CAPTAIN JOHN PORTEOUS. 



Die Veneris, «S MarHi, 17S7. 
Ordered, by the Lords Spiritual and Temporal, in Parliai 
aent assembred^ That the Authentic Extract of the Proceed* 
ings in tbeTVial of Captain John Porteous, laid brfore this 
House the 8d day of this instant March, be printed. i 

., W»l- QG^ifKfL^ClerTaliamfeaivrt.t 
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Curia Justiciabijb, S. D* N. Rq^s, tenia in Novo 
Sessionis Domo BurgI de Edinbuigoy qainto.die 
xaenus Juliip Mille&inio septingenlesUoo tngesi* 
mo sextoi p^r HonorabiJes Viros, . Ahimrvam 
Fletcher de Milton,. Justiciarium Clericuny 
Dominum Jacobum MacK£Mzub de Royatpant' 
Magistram Davidem Ebskime de D^n^ Daini«> 
DOS GvALTERVM PRiNoXiS de .Newluill» et; Gii-^ 
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BBRTUM Elliot de Minto, Commissionarios 
Justiciarii, dictos S. D. N. Regis. 

Curia legitime affirmata. 

Intran. 
John PORTEOUS, latdy one of the Captain- 
lieutenants of the city guard of Edinburgh, present 
prisoner in the telbootk of Ediobargh, pannel. 
Indicted and accused at the ins^tance of Duncan 
Forbes, Esquire, his Majestj^'s Advocate for his 
Highness's interest, for the crimes of murder and 
slaughter, and others, as is more fi^ly mentioned 
in the indictmciDt raiiied against him tbtre aoaext. 
Setting forth, That wheue, by the law of God, the 
common laW| the municipal law and practice of 
this kingdom, and the laws of all other well-go- 
verned realms, murder and slaughter,^ maiming 
and wounding' with mortal weapous, any of the 
subjects of such reaknst ^^^ the ordering coia« 
manding, and cauang angr batid^ or tixLmb&t ol 
men, armed wid^ flr^ocks^ and other mortal wea- 
pons, to £J1 upon^ wound, murdefi and destroy 
numbers of his Majesty's subjects, innocently and 
lawfttliy asseinUed, by fiiring sftarp shot amongst 
them, whereby muhitudes We, eft May be endan- 
gered, tod many men, wcnnen, and innocent cbil- 
dsMD ate^ or may be killed or wounded) without 
any just cause or oocaBion^ and without* lawful war- 
ranty more especially when cbmimlted in the pub- 
lic streets of a eify, by a person lawfully commis- 
sioned: by the MagislAites theVeol^ to command 
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such band of armed men, for the preservation of 
peace and order, and for the defence of the inha- 
bitants, and others resorting thereto, are Grimes of 
a high nature, and severely pttnisbd)le : Ybt true 
IT IS and of verity. That he, the said John Por- 
teous, had presumed to commit, and was gniity 
and accessory, or art and part of all and every, or 
one or other of the foresaid crimes, aggravated as 
afoisesaid: Ih so 7AR as, upon the fourteenth day of 
AfsrH last, or one or other of the days of the said 
mcmth, when the deceased Andrew Wilson, sen- 
tcnced to be hanged to death by the Hig^ Court 
of Justiciary, was to be executed at the Grassraar- 
ket of the city of Edinburgh, he being at that time 
one of the captain-lieutenants of the town guard of 
the said cily, lawfully commissioned by die Magis* 
tnites and town council thereof; and in the (or- 
dinary course of rotation with the other oflicers of 
die said guards being ordered to attend at the said 
execution, to preserve the peace and support the 
executioner in the discharge of his duty, having 
under his conuaoand a detachment of about seven- 
ty men, he did then attend in the said Grassmar- 
ket accordingly, and after the said Andrew Wil- 
son had hung upon the gallows, erected for fan exe- 
cmion^ until he was dead, at least for a consideis 
able timet and .so long as there was ground to coi»* 
dude he was dead s be, the said John Porteou8» 
shaking off ail fear of (Sod, and respect to his M»« 
jesty's lAms^ and conceiving a most wicked and m»- 
fidons purpose of destroying^ womoding, ud 



80 Trial of 

maiming numbers of his Majesty's subjects, the in* 
habitants of the said city of Edinburgh, and others 
^here assembled at the said execution, without any 
just cause or necessary occasion, ordered the said 
detachment of the guard under his command to 
fire npoxi the people so assembled, at the said exe- 
cution ; and the men^ at least severals of them, 
having fired, as it seems he apprehended, over the 
heads of the multitude, so as to avoid doing them 
harm, he with threats and imprecation! repeated 
his commands to fire, calling out to them to level^ 
their pieces, and be damned, or words to that pur- 
pose ; and at or about the same time, he levelled 
the firelock that was in his own hand, taking jiim 
' at Charles Hmband, servant to Paul Husband, 
confectioner in the Abbey of Holyropdhouse» and 
most wickedly and murderously fired at him, where- 
upon he immediately dropped to the ground, hav- 
ing received a wound by a bullet, or large drop of 
lead, on the left side of has head, which pierced in- 
to his brain, luid another large wound likewise by 
.a bullet, or large drop of lead, on the left side of his 
neck, and a third wound in hia body,< and a fourth 
wound in his left hand, at least a mortal wound or 
wounds, whereof he died in some short space 
thereafter 2 At least he did so level his piece, and 
•appeared to take his aim at some one of the inno- 
cent ipultitudet who happened to stand directly 
over against him, and be did fire, and upon bis .so 
firing, the said Charles Husband, at least one or 
other of the persons particularly after mentioned. 
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or more of them, did immediately drop to the« 
ground, having received a mortal wound . or 
wounds, whereof they sooq after died; and. by 
his said example and commandi severals of the said 
guard, to the number of twenty» less or more» did 
at the same time with him, or soon after him, fire 
upon the innocent multitude^ whereby all, or one 
or more of the following persons received mortal 
wounds, whereof they soon after died, viz. Archi* 
bald Ballantyne, son to John fiallantyne younger^ 
dyster iu Dalkeith, received several wounds, with 
bullets, or large drops of lead, which pierced into 
bis body, at least a mortal wound or wounds in hia 
head or body, whereof he died a few days there* 
after ; and John Anderson, son to George Ander^ 
son in Craighead, drover, received a wound in the 
head with a bullet, or large drop of lead, at least a 
mortal wound or wounds in his head or body, so that 
he diediu a few hours thereafter; and the following 
persons were grievously maimed, hurt, and wound* 
ed, to the great danger of their lives, viz. Margaret 
Arthur alias Airth, residenter in the Canougate,. 
near the Watergate thereof, Jean Peal, servant 
to James Macdowal, merchant in Edinburgh^ 
David Wallace, journeyman wright in Edinburgh, 
James Philip, late servant to Lauder, Esq. 

residenter in the Canongate, David Ridd, tailor in 
Edinburgh^ Patrick Spalding, apprentice to David 
Mitchel,jeweller in Edinburgh, JamesLyle and Alex* 
ander Wallace, both servants to James Wright, stay- 
maker in Edinburgh, John Miller^ tailor in Edin* 

D 2 
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Imtghf David. Ogilvie, writer in Edinbai^b, 
And James Nivan, late servant to WtlliamSel- 
lars} writer in Edinburgh, residenter in the Pbt- 
terrow : At least the said persons were so ktlU 
ed, woandedy and maimed, by the firing in man* 
ner, and by thedirection, as aforesaidy and by the 
second firing after mentioned ; for, not contented 
with the barbarities thus committed, after he had 
with the said company or detachment of the city- 
guard marched towards, or into the place or street 
called the West Bow, he, without just cause or occa^- 
sion, again ordered ^e men under his command to 
face about and fire upon the people, and at or about 
the same time, he fired a musket or firelock that 
was in his own hand, havmg either reloaded, or 
caused to be reloaded his own piece, or taken 
another out of the hand of one of the guard ; and 
sererals of the said guard did, upon that second 
example and command of his, fire upon the mul- 
titude, whereby Alexander Macneil, son to Edward 
Macneil, indweller in Mortonhall, received a shot 
in the head with a bullet, or lead drop, which 
pierced into his brain, at least a mortal wound or 
wounds in his head or body, so that he died there- 
of in a few days thereafter; and Margaret Gordon, 
servant to William Ogilvie, tailor in St Mary 
Wyndf in Edinburgh, received a wound in the 
head above the left eye, with a bullet, or large drop 
of lead, which pierced into her brain, at least a 
mortal wound or wounds in her head or body, 
80 that she died thereof in a short space there- 
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after ; and Henry Oraii«tte, tailor in Canongate^ 
received a wound in the head, with « baUet, or 
large drop of lead, which pierced into bis brain, 
at least a Boortal wound or wounds in his head or 
bod^Ty of which he died in a few hours thereafter : 
At least, by this and the other firings by him, and 
by his order and example above mentioned, all, or 
one or more of the persons particularly above re- 
cited as having been killed, received mortal 
wounds of which they soon after died, and all, 
or one or more of the persons above recited 
^o have been wounded, were grievously maim- 
ed, hurt, and wounded, to the great danger of 
their lives : At least, at the tintie and place afore- 
said, the said persons above named and mentioned 
to have been respectively killed and wounded, were 
all, or one or more of them, wickedly and mali* 
ciously slaughtered, murdered, and wounded, by 
wounds severally given them by mortal weapons ; 
And he wa^ cuiLTrart and part of the slaughter, 
murder, and wounding of all, or one or more of 
them J all which, or any part thereof, being found 
proven by the verdict of an assize, in presence of 
the Lords Justice- Gefneral, Justice- Clerk, and 
Commissioners of Justiciary, he ought to be most 
exemplarly punished with the pains of law, to 
the terror of others to commit the like in time 
coming. Sic Subscribitur, 

Cu. AassKiNE* A. D. 
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Pursuers* 
Duncan Forbes, Esq. his^ Majesty's Advocatew 
Mr Charles Erskine, his Majesty's Solicitor. 
Mr Hagh Forbes, his Majesty's Advocate-depute^ 
Mr Patrick Haldan. 
Mr Hugh Murray, Kinnynmont. 
Sir James Elphisgstoun. 

Prolocutors in Defence. 
Mr James Grahamei Jun. 
Mr Henry Home. 
Mr Alexander Lockhart. 
Mr James Lcssly. 
Mr James Holburn. Advocates^ 

The libel being openly ■ read,, and debate viva 
voce, in presence of the judges, pannel, and jury, 
the Lords ordained both parties to give in their 
informations to the Clerk of Court, in order 
to be recorded, and the pursuers to give in theirs 
against Friday next, at six o'clock at night, and 
the prolocutors for the pannel to give in theirs 
against Tuesday thereafter, and continued the 
cause till Friday the l6th inst. and ordained 
assizers and witnesses then to attend, and the pan* 
nel to be carried back to prison. 
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July 12th, 1736. 



INFORMATION 



FOR 



His MAjEsTY'd Advocatbi for his Highnesi^f 

Interesti 

AGAINST 

John PoRixousy late Captain-Lieutenant of the 
City*Guard of JEdinburgb,— Paniie/. 

X HE pannel is charged by the indictment with 
murdering, slaughteringy maiming, and wounding 
divers of his Majesty's subjects, by firing with his 
own hand, and causing and ordering a band of arm- 
ed men, under his command, to fire upon a multi- 
tude of innocent people, assemMed to see an execu- 
tion in the Orassmarket of the city of Edinburgh, 
without any just cause or provocation \ contrary not 
only to the laws of God and nature, and to the good 
and laudable laws of this and all other well-governed 
realms, but also contrary to the express duty of his 
office, who was one of the commanders of the 
City Guard, intended to preserve the peace of the 
city, and to protect the inhabitants thereof from 
all violence } and who was on that occasion en- 
trusted with the command of a large detachment 



86 Trml of 

of the said guardi to preserve peace and order, 
to secure the execution of a sentence of the 
High Court of Justiciary, and to prevent all riots 
and tumults, whereby the execution of the said 
sentence might be disappoiiited, the laws might be 
violated, and the people assembled might be hurt 
or destroyed. 

The indietroent sels forth, particularly, That, at 
the time and place libelled, where a great multi- 
tude of innocent persons, of all ages, and of dif- 
ferent sexes, were lawfully assembled, to see the 
execution of Andrew Wilson, sentenced to be 
hanged by the High Court aforesftid \ the pafiBel, 
having under his command a detachment of 
seventy armed men of the City Guard, and having 
conceived a most wicked and malicious purpose of 
destroying, n^imiog, and wounding, numbers of 
his Majesty '{} subjects, the inhabitaxd^ of the 
said city, and others assei^bled at the said execu^ 
tion, without any just cause or necessary occasion, 
ordered the said detachment under his command 
to fire upon the people so assembled $ that the 
men under his command, having probaUyi in his 
apprehension, fired over the beads of the peopfei 
he, with tlireats and imprecaiiQn#, repeated his 
commands to fire, calling out to them to level their 
pieces, and be damn'd ; that, at or about the aaine 
time, he levelled the firelock that was in bis own 
hand, taking aim at one Cbarlea Hiisbaad,. and 
fired at him, whereupon he immediately dropt. to 
the ground, haviag receiYed wounds whereof he 
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lOStiHlfty died I st teoMi, thaih« Idv^lled bfe piecey 
aetming to take aim at some one in the crowdi and 
fired it i aod tbati upon im firing, the smd Charles 
Husbttudy or one or other of the persons in the in« 
dictment mentioned dropt, having received wounds 
bjr bulietsi of which they tustantly died ; and that 
by bis comrmands and example, several of the City 
Guard under his command fired upon the inno- 
cent multitude, whereby the persons particularly 
mentioned in the indictment were killed, maimed^ 
and womided. 

The indictment further charges, That, not con- 
tented with this barbarity, the pannel, after he 
had marched off his detachment towards, or unto 
the place or street called the West Bow, again or- 
dered the men under his command to face about 
and fire upon the people, and at or about the 
same time, fired a musket or firelock that was in 
his own hand, having either reloaded, or caused 
to be reloaded, the piece formerly fired by him, 
or having taken another out of the hand of one of 
the guard i and that several of the said guard did, 
upon that second example and command, fire upon 
the multitude, whereby the persons described in 
the indictment were killed or mortally wounded : 
And the indictment concludes, in common form, 
that the pannel is guilty, or actor art and part, of 
the crimes aforesaid, or one or other of them. 

The charge in this indictment is so heinous, 
that one should have imagined it would have been 
decent in the pannel to have made no otgection 
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to the relevancy* and to have firanded upoo no 
defence for avoiding the eflGsctsof the libel, if true» 
but to have contented himself with a flat denial 
thereof, reposing himself upon his innocences if 
he is truly not guilty of the &ct8 alleged^ without 
any other desire but ihat of having a fair exami- 
nation of unbiassed witnessesj to be produced by 
him as well as the prosecutor, in order to discover 
the real circumstances of the transaction. 

But his procurators, it seems, thought it their 
duty to move every objection against the rdevancy 
of the libel, and to offer every defence that their 
invention could suggest, from a particular relation 
of the circumstances of the whole transaction* 
which they laid before ^thc Court upon tlie paa- 
nel's information, and which they offered toprpve* 
to make good their defence* 

They informed the Court, therefore* on behalf 
of the pannel. That the Magistrates* apprehend- 
ing that some violent attempt might he made for 
rescuing Wilson, the offender sentenced to be 
hanged, had ordered the pannel to attend the exe« 
cution, with the greatest part of the City Guard^ 
to support and protect the executioner in the dia* 
charge of his office, with directions to repel force 
by force i that, to make those directions effectual^ 
powder and ball werci by the town treasurer, de- 
livered out of the town's magazine to the City 
Guard, the morning of the execution, with direc-» 
tions to load their pieces : That, besides this pre? 
caution, the danger of the rescue appeared. to the 

7 
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M&gistrate» so greati th«t tbiey desired of. Oenerad 
^oyle,. and obtained, a detachment of the regular 
troopSf^who were posted near to the place of exe* 
cution^ ia order to support the City Guard, if 
there had been occasion i and- whose commanden 
were told, that the Lord Provost would give them 
.authority to fire, if it should prove necessary; 
that the pannel, with the Town Guards attended 
accordingly the execution ; that when the offender 
was hung up on the gibbet, tbemagistrates retired 
from the scaffold, and repaired to a house over 
against it, in the Grasamarket i that after the of^ 
fender had been hung, up for some time, the mul- 
titude became unruly, and b^gun to fling stones of 
great size, and with great violence $ that some t>f 
the guard were thereby hurt $ one had his shout 
der blade broke, others were bruised, and the tim* 
ber of the drumwas beat to pieces i that .the inso- 
lence of the mob growing, still greater, and they 
pressing from all sides upon the guard, the pan- 
nel, who apprehended they, might have intended 
to carry off the criminal, who by. this time was cut 
down, in order to attempt the recovering him to 
life» found it necessary ibr him to keep <^ the muU 
titude by threats and menaces $ that .to this end he 
presented his piece first to otie quarter and then 
to another,, calling to the people to stand off, aiid 
threatening. that, if they did not, he would fire; 
that nevertheless, he neither fired himself, not 
gave any orders to fire; but, on the contrary, 
when some of the guard, provoked by the hurls 
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tbej recenred, bad, without his orders or authority, 
presumed to fire» whose example was followed l^ 
several others, he did all he could to preveat that 
mischief, by commanding them to desist, and ac- 
tually did beat down the muzzle of one of the 
men's pieces, who was presenting it in order to 
£re{ that binding he could not be obeyed, he ei»- 
dearoured to march off his men, aud prevailed 
with several of thero to follow him some small way 
tip the West Bou>^ when again some of those men 
who feliowed him, provoked by what he did not 
know, faced about, and fired towards the Graas^ 
niavkel^ that the first notice he had pf this firing 
was. by hearing it, which made him turn abont in 
order to stop Jt ; that at this last place, be neither 
fired nor gave orders to fire ; that he marched as 
fliany of his men aa be could gather together back 
to the City Guard Room ; that there he prevented 
the men's cleaning their pieces, that the guilty 
who fired might be distinguished from the inno- 
cent who did not fire ; that his own piece had not 
at that time been- at all fired ; that, conscious 
of his innocence, and that he bad, on thia, as weH 
BB on every former occasion, done his d«ty witk 
patience and temper, he presented himself before 
the magistrates! whereas nothing was easier fbt 
him than to have made his escape; and that ksk 
their preface the firelock which he had in Ma 
hand was presented, and appeared not to, haive 
been at alt fired ; and that therefore it was impoa** 
sible the libel, as iibeiled, could be true* 
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From this, wbkJi was said to be the state of the 
case, the procurators ibr the pannel contended^ 
First, That the libel was insufficient, as not de* 
scribing with proper accuracy the particular part 
of the street, where the person supposed to be shot 
hy the pannel stood, and his situation with re^^pect 
to the pannel at the time, becanse thereby the pan* 
nel was deprived of the opporttmity of making his 
defence, by feanding it particularly on circum* 
stances which he might avail himself of, if the po- 
sition and situation had been distinctly described. 

To- thi& it was, and is answered, That the libel 
is as particuiMT as the law requires, describing the 
streel; wher^ the execution was bad, which is all 
that the utmost scrupulosily could expect in such a 
case Minute circumstances cannot be known to 
the prosecutor, or certainly discovered, but by 
proof upon the trial ; every circumstance of the 
paiHiel*s own acting must be known to him ; and^ 
therefore, if, from the position or situation in which 
he was at the time of the firing, he can show that 
it was impossible he could have killed the person 
whom he is charged to have shot, describing and 
proving those circumstances, he may have advan- 
tiage from them, but cannot object to the prose* 
cutbr, that he did not minutely describe a situation 
that was not known to him, and which describing 
perhaps erroneously, might minister an unjust oc- 
casion ip a criminal to esci^e justice ; wherefore 
this objection to the form 0( the indictment ought 
to be repelW. 
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But| in tte scfcond plaee, the procurators -for 
tiie pannel, very unnecessarSyi one should 'thiid:^ 
if he is innocent of firing, or ordering to fire> and 
in some degree inconsistently with that plea» al« 
leged, that the delivering out powder and ball to 
the city guard,— the ordering so^ great a ^letach* 
ment to attend,-— the calling for the regular trdepp 
to support the town^uard, — t^e intimation to 
the commander of those troops, that they should: 
have orders to fire in case of necessity,— *and the 
direction to the pannel to support the exteotion of 
the sentence against Wilson, and in case of a vio- 
lentresoue or deforcement to> repel foree by, forces 
amounted to a flltt order from the magistrates to 
fire when it beciime necessary ; and that the vio^ 
lent assault made by the mob, as aforesaid, witK 
stones, which were to be considered as- lethal wea«r 
poDs^Jn order, as the pannel believed, to carry off 
the offender, in hopes of recovering him to life, 
made it necessary to repeLforce by fbrce» Where- 
fore these cirpumstanced tp infer the order, and the 
violent assault 'of the mob as mentioned, ought to 
be sustained and admitted to proof as a total-de« 
fence against the indictment, at least as circum- 
stances fit to mitigate the pn^nishment, and restrain 
it fnom the puna ordinaria: sin^e the pannel be* 
in^venans in licito, and engaged in the discharge 
of a lawful piece of duty^ if any excess was commit-- 
ted by him, it ought not to be. attended with capi- 
tal punishment, but ought to be corrected extra* 
mdinemj according to the degree of the excess- 
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To this it was. answeredf That though it were 
true, which is not at all upon the part of the pro- 
secutor denied) that the magistrates, upon just ^p« 
^prehension of disordersi and an attempt for a vio* 
Jent rescue of the criminal, who^was sentenced to 
jdie^ bad ordered powder and ball to i>e distributed 
to the guard, had increased their numbers, had 
xbtsaned assistance, from the commander .of the r^ 
^ular troops,'with assurancefthatin»case.orheces» 
fiity they should.be authorized to :fire, had directed 
the panneL At all hazards to support the execution, 
«nd prevent a violent rescue, and had even told 
him, that, in case of necessity, he was to repd force 
by force, it will not in the least follow that those 
orders (could jn any .degree justify him, except in 
case of necessity, ^except there had been an attempt 
towards a violet rescue, which could not other- 
wise have been prevented, and except all the pro* 
per precautions for dissipating otherwise the mob, 
and for legitimating the act of firing upon tbem^ 
had been previously made oise o£ 

For, in the first place, no order from any civil 
magistrate whatever can justify a barbarity so hor- 
rid as that which is charged on the pannel. Had 
the^provost and all the magistrates of Edinburgh 
been present on the spot, and had ihey ordered 
him to fire upon the innocent people when :there 
was no just cause for so doing, those orders indeed 
might sutyect the magistrates, as. well to the penal 
eonse^ences that attend murder, but could not 
on the lea§t acquit him, who was not at all bound 
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to cybey mandk illegal orders, and who tbereafier act- 
-ed at his peril. 

In the second places It is not at all pretended 
that the pannel had any orders expressed or im- 
plied to fire, except the violence of an attempt to 
xescoei not otherwise avoidablei made it neces- 
sary. Had that been truly the case, firing. possi- 
bly might have been the pannefs duty) the read- 
ing the proclamation undoubtedly would have made 
& justifiable ; and this the magistrates knew when 
diey ordered ammunition to be distributed, and in- 
vited the regular troops to their assistance. Biit 
till it became necessary, when there was no hazard 
of a rescue, before any disorder was sought to be 
quelled by the legal precaution of reading the pro- 
clamation, which is intended to intimidate rioters, 
and to separate the innocent from the guilty, by 
giving due notice to all thoughtless people, who, 
without any malevolence, are mixed with the mul- 
titude, to separate from the ill meaning, it was the 
most cruel, as well as most ui^nstifiable act, that 
has at any time been heard of, to make use of the 
weapons that were put in the hands of the guard 
for the security of the peace and of the people, to 
destroy so many innocents who had not in any de« 
greeofiended. 

For, thirdly, Though the pannel mentioned the 
flinging of stones, and the size of some of them, 
with some hurts received therefrom, yet the libel 
charges, and he admits, that the criminal was cut 
down before this trifling provocation prevailed with 
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any aae to (ire. His duty theni so far as concern-' 
ed the execution of the sentence, was over. He 
alleges no danger, nor can be in those drcum* 
stances of a rescue, no invasion with fire arms or 
other mortal weapons, fit to deforce or destroy a 
detachment of seventy disciplined men with loaded 
pieces and screwed bayonets. How then can the 
e&igance or the orders defend him f If bis act had 
been absolutely necessary, some defence might hav0 
been founded on that necessity , joined with his or* 
ders I but when his allegations, though they were 
true, do not point out the least necessity, and are 
in reality founded on nothing else than the cus« 
tomary impertinence, on such occasions, of flinging 
dirt and stones at the execunoner, though the pro- 
vocation thereby given might perhaps justify a 
choleric man for drubbing any of the actors for 
their wantonness, yet to be sure it could not justify 
the sUughterihg of the offender, far less can such 
impertioence in a few boys, or other idle pec^le, 
excuse the firing sharp shot upon an innocent mul* 
titnde, whereby numbers of his Majesty's subjects 
were destroyed. And therefore it seems to be be* 
yond all doubt, the pannel can find no shelter from 
those orders, or the duty he imagines lay upon him 
to fire, and must therefore stand or fall, upon bis 
being or not being guilty of the facts charged upon 
him. 

The procurators for the pannel endeavoured to 
find An argument for him in a late resolution of 
the Court, ^hicb suspended a sentence of the 
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Court of Adaiiralty, proceeding upon an interlo- 
qoitor that found it necessary for soldiers, who 
happened to kill in the execution of their duty, 
when by order attending customhouse officers, to 
prove, that the killing was necessary for the de* 
fence of their lives, inferring fronx- this resolution 
that the Court did not think it -necessary for the 
pannel to prove that he was in danger of his lifew 
And though all th|it their observation necessarily 
implies were granted, they could have no benefit 
by it, because, in this case the pannel neither does, 
nor can aver, that the firing which he was person- 
ally guilty of, and ordei*ed, was necessary for se- 
curing the execution of that trust that was commit- 
ted to him, or for preserving the rights of the 
Crown, or any subject. 

Where a man has by kw- weapons put in his 
hand, to be employed, not ' only in defence of his 
life when attacked, but in support of the execur 
tioB of the laws, and in defence of the property of 
the Crown or liberty of any subject, he doubtless 
may use those weapons, not only when his o^m 
life is put so far in danger that he cannot probably 
escape without mining use of liiem, but also when 
there is imminent danger, that he may by violence 
be disabled to execute his trust without resorting 
to th/e use of those weapons ; but when the life -of 
the officer is exposed to no danger, when his duty 
does not necessarily caU upon >him for the execu- 
tion of his trust, or ibr the preservation of the pro- 
perty of the Crown> or the preservation of the pro* 



Captain John Porieous. 97 

perty or liberty of the subject, to make use of mor- 
tal weapons which may destroy his Majesty's sub- 
jects, especially numbers of them who may be in- 
nocent, it is impossible, from the resolution of the- 
Coort of Justiciary hinted at, to expect any coun- 
tenance to, or shelter for the inhumane acL 

And upon a principle very nearly allied to this, 
the panneFs pretence, that, being versam in licitOf 
and entrusted with the execution of legal orders, 
any excess that for lack of discretion he may have 
been guilty of, cannot be punished pctna ordinaria^ 
ought to be repelled ; for it is obvious, the trust 
rep68ed in him, and the duty expected from him, 
was no more than to see the execution perfected, 
and to resist any violent attempt to rescue which 
should disappoint the execution of the law/ Now, 
when the sentence of the Court of Justiciary was 
executed, when the criminal was hanged and cut 
down, before any person fired, the trust reposed 
in the pannel, and the duty expected from him^ 
ceased ; he was no longer an officer employed, to 
that end for which the fire-arms vwere loaded, and 
bis actions came to be estimated of by the same 
rules, that would have made them lawful or unlaw* 
ful upon every ordinary occasion, where no parti- 
cular danger threatened, and where no necessary 
service was in view. 

And, therefore, as in such cases, the pannel must 
be convinced, that nothing short of being consti- 
tuted in immediate danger of death without firing 
could justify him or bis guard for making use of 

E 
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loaded fire arms, he must in consequence acknow- 
ledge, that, in the case in question, no danger of 
life, which, he could not have avoided, having 
threatened him and his guard, he was absolutely 
inexcusable for firing, and that, therefore, bis mis- 
chievous and temerarious act must be attended 
with the highest penalty. 

Ail urmed man who assaults, and without just 
cause destroys another man though armed, and in 
no particular trust or confidence with him, the law 
xronsiders and demeans as a murderer ; but when 
the captain of a city guard, who has an armed 
force committed to his care for the good and safety 
of the community, thinks fit, upon any slight of- 
fence or provocation, to turii those arms and thai 
force upon a crowd of citizens lawfully as well as 
innocently assembled, he is, in addition to the 
slaughter and destruction that ensues, guilty of the * 
most notorious breach of trust, and for an example 
to others whom it may be necessary for the good 
of thexommunity to trust, ought to be punished 
in the -most severe manner. Men so trusted are 
under double ties, for, besides the general obliga* 
tions of duty and humanity, a particular confidence 
is reposed in them, which, at the peril of their lives, 
ijiey ought to answer. 

The procurators for thepannel complained, that 
in the indictment he was charged with a wicked 
and malicious purpose of destroying, wounding^ 
and maiming numbers of his Majesty's subjects ; 
and by the pannel's sober and modest deportment 
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on former occasipDs, and the whole circumstances 
precedent to the melancholy accident now in ques- 
tion^ endeavoured to show that he had no preme- 
ditated malicious design. But this again was to 
no purpose. The prosecutor never heard, nor, so 
ikr as he knows, did ever any man before this time - 
complain of the wickedness or inhumanity of the 
pannel ; and be has received nio information by 
which he can be induced to think, that for any 
considerable time before the fact complained of the 
pannel had premeditated the destructive action of 
which he is accused. But then his procurators 
very well know, that firing and ordering to fire ^ 
imply, and are proof of a wicked and malicious 
purpose of destroying those that are fired at. Ma^ 
Utia BXiA propositum pracedimt ictum, in the con- 
struction of reason as well as law, and whoever 
wilfully murders and destroys his Majesty's subjects 
must be demeaned as a murderer, if his malicious 
purpose preceded the drawing of the tricker or 
giving the orders one moments as much as if it had 
been preconceived a whole year. 

These shews of defence, rather than defences, 
being removed, the next thing that comes to be 
considered, is the history of the pan nel's behaviour, 
during the melancholy transaction, which his pro- 
curators offered to prove, and insisted, would, if 
proved, be a sufficient defence against the facts 
charged in the libel. 

But in this the prosecutor can by no means 
agree, for he takes it to be extremely plain, that 
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every single circumstance alleged by the pannel 
may be true, and yet it may also be true, that he 
with bis own hand fired, and killed one or more 
of the innocent people, and that he ordered the 
men under his command to fire. 

It may, for example, possibly he true, that he, 
at some period or another of the action, called out 
to the multitude to stand off, or that he would 
fire ; that he at some one point or another of time 
prohibited the men to fire, and struck down the 
pieces of such as were prese,nting them ; and yet it 
may also be true, that he at some other point of time 
gave the precise word of command to fire, and ac- 
tually fired the piece that was in his hand : before 
he lost Jiis temper he might have threatened only^ 
before betook the resolution of annoying, as wdl 
as after he saw mischief done, he might hare en- 
deavoured to prevent a particular act of inhuma- 
nity ; but his doing so at certain periods, is no 
conclusive evidence, that, at other points of time, 
his conduct might not have been very different. 

Were his giving orders, or actually firing dn-^ 
bious, the circumstances mentioned for the pan- 
nel might create a strong presumption for him ; 
but if it shall be proved, as it is charged in the ]i« 
be], that he actuaAy fired the piece in his hand 
oftener than once, and gave positive orders to fire ; 
what can it avail him, that, at some other periods 
<^the fray, he behaved himself in a different man- 
ner ? since both the one allegation and the other 

may be true. 

n 
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Bat the procurators for the pannel iosisted, 
that, though the proposition they undertook to 
prove was in some degree a negative, yet it was so 
circumstantiated as to be capable of a positive 
-prooU £>r they said that credible witnesses could 
be produced, who would inform the Court and 
jury, thaty daring the whole fray, they kept their 
eyes upon the panneli and were attentive to his 
actions $ and that they could take upon them to 
say, that throughout the scuffle he did not fire his 
piece, nor order the guard to firei but that he 
threatened to fire, which might by persons at a 
distance, who heard the Word fire only pronounoedf 
be mistaken for a command, and that he present- 
ed his piece only in a menacing posture, but with- 
out firing, which might have misled the spectators 
into an opinion that' he did fire, though he really 
did not, if any one who was near him happened 
to discharge his shot about the same time. 

This reasoning, however, is manifestly defec- 
tive, because the evidence of the witnesses, who 
shall say they did not see or hear, bears no pro- 
portion in point of weight to the testimimy c^ 
those who shall upon t>ath po»itively say that they 
did hear or see. 

And besides the obvious reason for maintaining 
this distinctbn in the Common ca^, there is a par- 
ticular^consideration that supports it, in die case 
of a fray or tumult, where shots are fired, murder 
ensues, and there is a general confusion and sur- 
prise. No one could possibly be so interested ir 
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keeping his eyes upon the pannel, when it could 
not be foreseen there would be occasion to give 
evidence touching his behaviour, as not to be lia- 
ble to be carried off from that object, upon any 
fresh surprise that happened iii the tumult ; the 
firing of a shot, the flinging of a stone, the ex- 
traordinary behaviour of any one of the multitude, 
or of the guard, might imperceptibly have drawn 
the eyes and attention of any spectator from the 
pannel to that new object, and prevented his see- 
ing or hearing what he said or did in the mean 
time ; and, therefore) no witness, or number of 
witnesses, who should take upon him or them to 
say absolutely, that the pannel did not at any pe- 
riod of the fray fire or order to fire, would at aU 
be credible, at least, most certainly they could not 
be credited against such witnesses as should posi- 

* * * * 

tively say, that they saw or heard him fire or or- 
der to fire. 

If witnesses shall say against the pannel, that 
they saw him present his piece and fire, and for 
their causa sctentia shall aver, that they observed 
fire iind smoke issuing out of the muzzle of his 
piece, and a man drop down dead in the place to- 
wards which he pointed it, will that evidence be 
sufficiently contradicted by persons who may say 
they, observed no such thing, or that others of the; 
guard fired about jthe sakne time and at the same 
place? It is humbly thought it cannot, because 
this is setting up negative evidence only against 
positive, which neither law nor reason permits. ; 
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And if cr^ible witnesses. shall aver^ that the 
captain dUtinctly ordered the guard to fire, can 
it avail him that other witnesses heard him threat- 
en the crowd, that, if they did notretirei he would 
£re, without hearing the positive orders for firing 
given ? f D a tumult» every individual cannot pos- 
sibly heiar every thing that passes $ but then it is 
no evidence that particular words were not utter- 
ed in a fray, that some persons present at the fray 
did not hear or attend to |hem. 

And the pannel, in framing his defence on this 
article, does not seem to have attended to what is 
expressly libelled against him, that in great anger 
he said to the men under his command, upon^ 
their firing over the heads of the multitude, level 
your pieces, and be damned ! Will this circum- 
stance, should it be proven, be. at all consistent 
with that part of the defence, which tends to rai- 
der the expression of fire, dubious ? If the pannel's 
passion moved hihi to utter the expression, level 
your pieces, and be damn'd 1 is it at all doubtful 
in what sense the word fire was pronounced ? 
These things are, it is thought, too plain to be fur- 
ther insisted on. 

Ilie only remaining circumstance, on which the 
procurators for the pannel seemed to lay stress, 
was -the condition of his firelock, wheU; the ac-, 
tion was over, and his voluntai*y/presenting him- 
self before . the Magistrates, when he could have, 
made his escajpe, from which they would have in- 
ferred an impossibility that he was guilty of ac- 
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tually firing, bis firelock appearing not to have been 
discharged, and a strong improbability) that he 
was conscious of having given any criminal orders, 
since without necessity he freely presented him- 
self to jastice. 

Now, as to these matters, it must be observed, 
first, that the condition in which the panners fire- 
lock appeared can yield no evidence for him. A 
piece that has been fired may be reloaded, and so 
cleaned and brushed up, as to leave no vestige or 
mark of the former firing ; and the piece which 
the pannel made use of in firing mig^t have been 
changed, and another produced to the Magistrates 
ih th^ room thereof. 

But ^ditfi The indictment nowhere avers, that 
the pannel made use of his own piece when be fir- 
ed. Where he is first charged with firing, no 
more is said, than that he levelled the firelock that 
^ was in his hand, and fired it at Charles Husband. 
Now, the firelock that was in his hand might have 
been that belonging to another man as well as 
Ills own. And in the other part of his indict* 
ment, where he is charged with firing, it is said 
that he made use of a musquet or firelock that 
was in his hand, having either reloaded^ or caus- 
ed to, be reloaded, his own piece, or having taken 
another out of the hand of one of the guard $ so 
that the libel in- every article of it may be true^ 
and proved ; and yet it may be also true, that the 
pannel did not fire his own piece. 
" And as to the article^ that the pannel; conscious 
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of no guilt, appeared volontarily before the Ma*- 
gistrates. when he^could easily made his escape, it 
can possibly infer no presumption for his inno- 
cence, if the facts charged in the indictment are 
made good* Whoever shall be satisfied by thie 
proof, that the pannel acted in manner libelled, 
tnust be convinced, that be was governed in his 
actions by no princif^ of discretion, and must 
therefore lay no weight upon an act of his, which 
can yield no inference, unless he is supposed to 
have been governed by discretion and prudence. 

Having thus run over the several circumstances 
•of the pannel's narrative, the prosecutor appre- 
hends he may safely conclude, that they cannot, 
jointly or separately, be sustained as a defence a- 
gainst the charge laid in the indictment $ because, 
thou^ every circumstance alleged were undeni 
ably proved, the unhappy pannel might neverthe- 
less be guilty, and a positive proof of the facts 
charged, must necessarily prevail with every unbi- 
assed juryman, to join in a v^ict against him. 

The prosecutor is, nevertheless, far from wishing 
that the unfortunate pannel should be deprived of 
an opportunity of laying every circumstance that 
may make for bis defence before the jury by proof, 
though he humbly insists they cannot be sustained 
as a defence relevant to assoilzie from the indict- 
ment. It is possible the fact may come out other- 
wise in the trial, when witnesses are upon oath, 
than it did wlien the examination was taken in the 
precognition $ and should the proof of theindict- 

E2 
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ment be in material circumstances defective, the 
evidence offered for the pannel may have its weight; 
wherefore, so far. as the forms of the Court will al- 
lowy the prosecutor makes no opposition to the in- 
dulging the pannel to bring what legal evidence he 
can, for the information of the jury. 

It is far from being the interest of the Crown, or 
of the public, that an innocent man should suffer ; 
but it is greatly the interest of both, that a fair 
and strict inquiry be made where the guilt lies, 
when a massacre so cruel and so dangerous hap- 
pens, to the end that, if the officer, who has power 
put in his hand, for the preservation of the peace, 
and for the protection of the people, should, from 
any unjust motive whatever, make use of that power 
in breach of the laws, to the destruction of the 
pet^ple, he may be made an example to restrain 
others in the same circumstances, from the like 
monstrous and dangerous abuses in time coming. 
Jn reaped uhereqfj SfC. 

Sic $ubscribitur Dun* Forbes. 
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Jtt/y 13, 1786. 
INFORMATION 

FOR 

John Porteous, late Captain^LieuteiKint of tfae 
City Guard of Edinburgh, 

AGAINST 

His Majesty's Advocate* 

The pannel stands indicted, at the instance of 
his Mnjesty's Advocate, for bis Highnesses interest, 
for the crimes of murder, and slaughter, maiming, 
and wounding ; and the facts charged against him, 
from whence these crimes are pretended to be in- 
ferred, are these following : Tnat the pannel being 
one of the captain-lieutenants of the said citj-guard, 
was, by the magistrates of the city, ordered to at- 
tend, with a detachment of about seventy men of 
the said guard, at the execution of Andrew Wil- 
son, sentenced to be hanged by the High' Court of 
Justiciary; and that the said Andrew Wilson, 
liaving hung upon the gallows, erected for his exe- 
cution, in the street called the Grassmarket, until 
he was dead, at least for a considerable time, and 
so long that there was ground to conclude he was 
dead, be the said pannel, conceiving a wicked and 
malicious purpose of destroying, wounding, and - 
maiming the persons, inhabitants of the said city, 
and others, assembled at the said execution, did, 
without any just cause or necessary occasion, order 
the said detachment, under his command, to fire 
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upoQ the people so assembled ; and that some of 
the men having fired, as it would seem the pannel 
apprehended, over the heads of the miikitudc, with 
intention to avoid doing them harm, he the said 
pannel did with threats repeat his commands to fire, 
calling out to the men to level their pieces, and be 
damned, or words to that purpose $ and that, at 
the same time, he levelled the firelock that was in 
his own hand, taking aim atone Charles Husband, 
and, having fired the said firelock, the said Charles 
Husband immediately dropped to the ground, hav- 
ing received a wound or wounds, by bullets or 
large drops of lead, whereof he died in a short 
space ; and that, by the pannel's said example and 
command, severals of the said guard, to the nam* 
ber of about twenty, did, at the same time, or soon 
thereafter, fire upon the innocent multitude, by. 
which fire, two other persons were killed, and seve- 
ral others wounded, maimed, or hurt; and that 
the said pannel having thereafter marched o£P the 
said detachment of the guard into that part of the 
street aforesaid called the West Bow, he did again, 
without any just cause or occasion, order the men 
under his command to face about and fire upon 
the people ; and that, at this time, the said pannel 
did fire a musket that was in his own hand, hav- 
ing either reloaded, or caused to be reloaded, his 
own piece or firelock, or taken another out of the 
hands of one of the guard ; and that severals of the 
said guard did, upon that second example and 
command of the pannel's, fire upon the multitude, 
hich fire three other persons were killed i at 
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least that, by the said firings of the panne!, or of 
the firings of the other men in the said detachmeat 
of the guard, proceeding from the pannel's order 
and example, the several persons, mentioned in the 
indictment to have been killed, maimed, or woand-^ 
ed, were all respectively killed, wounded, or maim* 
ed : Whereby the pannel is guiky of the killing,, 
wounding, or maiming of the said persons i at 
least is art and part thereoff or accessory thereto 5 
from whence the indictment concludes, that the 
pannel ought to be punished with the pains of law, 
u e, capitally. 

To this indictment the pannel pleaded not guil* 
ty ; for that he bad, at no time during the execu* 
tion of Andrew Wilson aforesaid, given any order, 
or shewed any example to the said detachment of 
the guard then under, or that ought to have been 
under his command, to fire upon the multitude so, 
assemUed ; and that he did, at no time, fire any 
piece or firelock himself upon the said crowd ; that 
though it might be true, that at or about the time 
of the said execution, several persons were killed 
and wounded by the firings of that detachment of 
the guard, which indeed ought to have been under 
the pannel's command, and which he does, with 
great grief and sorrow, regret, yet that, as such 
firing proceeded wholly from the men in the said 
detachment, without any order or example from 
the pannel, so he could not be charged therewith, 
however fatal or tragical the consequences of such 
firing may have proved. 

That though d^e pannel, as conscious of bis own 
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innoconcey could safely rest his trial upon the denial 
of the facts aforesaid, and upon such proof as he 
could bring, by the evidence of multitudes of per- 
sons of undoubted credit who happened to be pre* 
sent, close by him, during this unhappy scene, that 
he was nowise instrumental in the ktlliiig or wound- 
ing the said persons, but that, upon the contrary, 
he did all that was in his power to prevent and re« 
strain the said firing upon the multitude; yet, that 
he was advised by his counsel, that they could not, 
during the conducting of hU trial, consistent with 
their duty, suffer him, the pannel, to omit or aban- 
don any defence that was competent to him in law ; 
and that, therefore, as, by the law of Scotland, the 
pleading to an indictment, upon supposed facts, is 
no legal admission of such facts, the pauilel was at 
liberty to plead any other exception that lay against 
the form of his indictment, or even to plead, that 
though such firing had proceeded froo) his order 
or example, yet, even in that case, such firing, 
and the consequences wherewith it was attended, 
was not sufficient to support the charge against the 
pannel of the crimes of either murder, slaughter, 
maiming, or wounding, or to render him obnoxious 
to the pains libelled. 

And in the entry of the debate, the procurators 
for the pannel ask liberty to offer to the Court a 
full recital of the behaviour of the pannel, during 
the execution of the said Andrew Wilson, and for 
some short space previous and subsequent thereto ^ 
^d also, to offer a short relation of what they ap^ 
^nd was the cause that the execution of the 
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said Andrew Wilson was attended with such an 
unusual coDflucnce of people, and was ordered to 
be guarded and overseen by such a numerous and 
unaccustomed armed force. 

The said Andrew Wilson, along with one Ro- 
bertson, and others, had been sentenced to death 
by your Lordships, for robbing one of the collectors 
of his Majesty's revenue of considerable sums of 
money of the public ; and while they lay under 
this sentence, they were allowed, as usual, to go to 
the church adjoining to the prison, for the benefit 
oC divine service, under the custody of a small de» 
tachment of the city-guard; and while the con- 
victs were thus at church, Robertson, one of them^ 
found means to escape from his keepers of the 
guard, by suddenly jumping over a pew, and get- 
ting out at the door of the church, his retreat ap- 
parently being favoured by the mob, or lowest sort 
of the people, he easily made his escape, without 
having been ever since overtaken. 

From this escape of Robertson's* so favoured by 
the mob, and from strong surmises and suggestions, 
that, at the execution of Wilson, a rescue was in- 
tended by the mob, which indeed there was a rea- 
sonable ground to apprehend, because the com- 
mons have imbibed a pernicious and absurd con- 
ceit, as if the robbing of the public money was a 
crime more pardonable than private robbery. 
Therefore it was, as the pannel apprehends, that 
the magistrates of the city, from a sense of their 
duty, to prevent the execution of the laws being 
any further defeated by the rescue of Wihon, took 
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the strongest precautions that the execution of him 
should be made eiFectual. 

In consequence whereof, as would seem, tbe 
provost of the city sent for the pannel, in whom, 
he must take the liberty to say, confidence was ge» 
nerally put upon those diflSeult occasions, and told 
Urn, that there being great apprehensions of a 
mob at Andrew Wilson's execution, that therefore 
there was a necessity to be well prepared to pre- 
vent their designs ; and for that end, that be would 
have the whole city guard to attend at the execo- 
tion^ he having given orders to the town-treasurer 
to furnish the men with powder and shot, and such i 
other military ammunition as might be necessary 
for the use of the men in maintaining the peace o* 
the town, and supporting the execntion of the 
laws. And this conference with the provost hap- 
pened upon the Monday preceding the execution 
of Wilson, which followed on the Wednesday 
thereafter. But it seems, the magistrates of the 
city, not thinking even this precaution sufficient) 
upon the Tuesday thereafter, the provost sent the 
pannel with a letter to General Moyles, residing 
near the city, and chief commander of the forces in 
Scotland, telling the pannd, that the import of 
this letter was, desiring from the general an order 
for a party of the regiment lying in the Canon- 
gate to enter the city, (a thing very uncommon, 
except in the case of urgent necessity,) in order to 
overawe the mob, and thereby maintain the peace 
daring the said execution. 

» 

ms this letter to the general induced him 
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to send a verbal message in return thereto, by a 
person of known honour and veracity. Major Fooli 
of that regiment now lying in the Canongate, who 
toid the provost that the general wanted to know 
of bim what part the King's troops were to act, 
and what precautions bll been taken for prevent- 
ing any insult or invasioimat might be made upon 
the troops, or what length these troops might go 
in the case of tumult or disturbance. To which 
the provost made answer, that there was no reason 
to apprehend any inconvenmcy would happen to 
die King's troops, because be would have theni on« 
ly to parade, for a terror to <the mc^, in b stneet 
called the Lawnmarket, removed from the sight of 
die execation, but at a small distimce only, where» 
nevertheless, they would be ready at a call in case 
of necessity ; but that he had ordered the whole 
band of the city-gvard to attend at the execution 
itself, with proper arms and ammunition, <namely» 
slug-shot, with orders to repel force by force, and 
even to discharge dieir arms among the mob in 
case of resbtance. 

On Wednesday, the day of the execution, in. 
the forenoon, the pannel attended the provosti and 
told him, that, in obedience to his commands, the 
men were all ordered to be in readiness, thdrarm» 
pot in order,' and loaded ; whereof the provost ap- 
proved, and totd the papnel, that he was to be 
readv betwixt two and three in the afternoon with. 

m 

bis guard, and to draw out until the party of the 
Ring's troops from the Canongate past him % an4 
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that so soon as the King's troops were drawn up in 
the Lawnmarket, the pannel, with the city guard, 
should forthwith march to the prison, and conduct 
the prisoner to the place of execution, without al« 
lowing him first to go to the town's council-house, 
as usual, still with intention, as would seem, to pre- 
vent any opportunity of rescue, or disturbance up- 
on that head ; and at this time in the.fo^oon the 
pannel humbly proposed to the magistrates of the 
city, that they would send a proclamation through 
the town, as a caution to such innocent, unwary 
people, as might by curiosity be drawn to. the sight 
of the execution, warning them of their' danger, in 
case any disturbance should happen, or attack be 
made upon the guard* And, accordingly, George 
Xiindsey, one of their clerks, made a scroll of.tha 
said proclamation to be sent through the town $ 
but for what reason it was.not prockiimed the pan- 
nel knows not ; and, at the same time, the pannel 
Fense^ibers some one or other of the common coun- 
cil of the city proposed, in case of disturbance, the 
reading of the riot act, and for that purpose sent* 
for a dozen of copies of the act to a bookseller's 
shop, in order to distribute them among the proper 
officers of the law authorized to read and proclaim 
such act ; but it seems at no time either of those, 
proposals were put in execution ; norat.thetime.of 
the said execution^ di^d any ofiijcer 6f the law, autlio- 
.rized to proclaim such act, attend with the pannel.. 
e A short space before the pannj^l marqh^ with; 
his men fi'om the guard-hpuse; towards the place. 
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of execution, he was heard say, that he had no 
cartrages in his box ; on which a corporal told 
him, that he would get him some ; and according- 
ly the corporal did, in presence of several of the 
meuy open the pannel's c^rtrage^box, whefein it 
was observed there were no cartrages, and put 
three cartrages therein, with one of which the pan« 
nel loaded his piece, and immediately marched 
away with the men. 

When the criminal was conducted to the scaf^ 
fold erected for his execution, the detachment of 
the city«gnard were posted on the street, in a circle 
surrounding the scaffold, in order to keep off the 
mob ; but because of a certain building, called the 
Cornmarket, nigh adjoining to the scaffold, part 
of the men did also encircle that building. And 
here it may not be improper for the Court to cast 
their eyfe upon a plan of tlie ground, and the pos- 
ture of the men, in order to have a clearer view of 
the descriptions to be hereafter mentioned. 

So soon as the criminal was thrown over the lad- 
der, and so left hanging upon the gibbet, the city 
bailies immediately withdrew nigh to, directly op-' 
posite, and in view of the scaffold, but without 
leaving any order or officer of the law to attend, 
with the pannel J and it had happened, that some 
short space before the act of execution, while the 
minister was assisting the criminal by prayer, the 
pannel had gone up to join, leaving his piece with' 
the Serjeant j and so soon as public prayer was end-- 
eel, or som^ sho^t time after, and the convict left 
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to his own private devotion, the pannel took back 
bis piece in his band, and afterwards came off the 
scaffold, and posted himself at the west end of the 
detachment of the guard. 

So soon as the convict bad been hung up as 
aforesaid, and that the city bailies had withdrawn 
from the scaffold, the mob became to be trouble* 
some, intending, as would seem, to use this last 
shift, immediately to cut down the criminal, and 
endeavour to bring him to life by bleeding { an expe- 
dient which, when timeously applied, has, on many 
other occasions, been known to be attended with 
success ; and the mob &Ii a murmuring, that they 
would have him instantly cut down, And if it were 
not quickly done^ they would do it themsebres^ 
and at this time they pressed bard upon the guard, 
striking at them with sticks, seizing of their fire 
arms and bayonets, and throwing exceeding big 
stones at the guard, one whereof cut a drun^mer 
to the scull, another broke one of the men's shouU 
der bones, another wounded one of the men's legs, 
and several others of the men were wout^ed, 
whereby they are yet unable to do duty. The truth 
of all which can be attested by their common sur* 
geon, who is by the city ordered to attend tbenv 
upon all exigencies. 

This insolence in the mob alarmed the pannel, 
and still observing it to increase, he was apprehen- 
sive that the mob might obstruct the perfecting of 
the execution ; for no criminal can be cut down 
from the gibbet but upon the order of a city bailiff» 



Captain John Porieous. 117 

upon a jadgment tliat the criminal has hung up 
until he is completely dead» agreeable to the sen- 
tence which alvrays commands such convict to be 
banged until he be dead ; therefore it was that the 
pannel sent a message to the bailiffs to know if he 
should suffer the criminal to be cut down from the 
gibbet, who brought back an answer, that the con* 
vict was to hang there yet for a quarter of an hour. 
At this time the mob waxed exceeding bold, be* 
<^ine very turbulent, and prest hard upon the 
guard, and while the pannel was endeavouring to 
keep off the crowd from pressing among the sol- 
diers, at one end of the scaffold some of the con- 
vict's friends, assisted by the mob, catched an op« 
portunityand cut him down without any order. 
And though the convict, being thus cut down, was 
in the possession and keeping of the mob, who 
^ere endeavouring to recover him to life, by caus- 
ing the veins of both arms to be opened ; whether 
2t was that they were apprehensive that the guard 
would recover him out of their hands, as having 
been cut down without order, or that the officers 
of the law were designed to see to his interment, 
and that he was executed to death ; or that the 
convict's body was intended to be given to be ana- 
tomized by the surgeons, as is sometimes practised 
where persons of low degree, or notcrious offen- 
ders, are sentenced to death \ or from whatever 
motive it proceeded, the mob began to insult and 
attack the guard $ and upon this attack it was, 
that the man aforesaid had his shoulder blade 
broken, and another so bruised, that he has been 
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upop the people so assembled ; and that some of 
the men having fired, as it would seem the pannel 
apprehended, over the heads of the multitude, with 
intention to avoid doing them harm, he the said 
pannel did with threats repeat his commands to fire^ 
calling out to the men to level their pieces, and be 
damned, or words to that purpose ; and that, at 
the same time, he levelled the firelock that was in 
his own hand, taking aim atone Charles Husbandf 
and, having fired the said firelock, the said Charles 
Husband immediately dropped to the ground, hav- 
ing received a wound or wounds, by bullets ot 
large drops of lead, whereof he died in a short 
space ; and that, by the pannel's said example and 
command, severals of the said guard, to the nam* 
ber of about twenty, did, at the same time, or soon 
thereafter, fire upon the innocent multitude, by. 
which fire, two other persons were killed, and seve- 
ral others wounded, maimed, or hurt ; and that 
the said pannel having thereafter marched o£P the 
said detachment of the guard into that part of the 
street aforesaid called the West Bow, he did again, 
without any just cause or occasion, order the men 
under his command to face about and fire upon 
the people ; and that, at this time, the said pannel 
did fire a musket that was in his own hand, hav- 
ing either reloaded, or caused to be reloaded, his 
own piece or firelock, or taken another out of the 
hands of one of the guard ; and that severals of the 
said guard did, upon that second example and 
command of the panneFs, fire upon the multitude, 
^v which fire three other persons were killed i at 
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least that, by the said firings of the pannel, or of 
the firings of the other men in the said detachmeni 
of the guard, proceeding from the panneFs order 
and example, the several persons, mentioned in the 
indictment to have been killed, maimed, or wound- 
ed, were all respectively killed, wounded, or maim- 
ed : Whereby the pannel is guiky of the killing,, 
wounding, or maiming of the said persons ; at 
least is art and part thereof} or accessory thereto; 
fi'om whence the indictment concludes, that the 
pannel ought to be punished with the pains of law, 
i. e. capitally. 

To this indictment the pannel pleaded not guil* 
ty ; for that he bad, at no time during the execu* 
tion of Andrew Wilson aforesaid, given any order, 
or shewed any example to the said detachment of 
the guard then under, or that ought to have been 
under his command, to fire upon the multitude so 
assemUed ; and that he did, at no time, fire any 
piece or firelock himself upon the said crowd ; that 
though it might be true, that at or about the time 
of the said execution, several persons were killed 
and wounded by the firings of that detachment of 
the guard, which indeed ought to have been under 
the pannel's command, and which he does, with 
great grief and sorrow, regret, yet that, as such 
firing proceeded wholly from the men in the said 
detachment, without any order or example from 
the pannel, so he could not be charged therewith, . 
however fatal or tragical the consequences of such 
firing may have proved. 

That though d^e pannel, as conscious of his own 
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pannel^ but from a certain man in the guard that 
can be well proven, who, after having fired this 
shot, immediately retured amongst the crowd, and 
then got himself joined to the party. And snrely 
the magistrates of the city will remember, tliat 
when a precognition was taking of the several facts 
and oecarrences upon thk tragical day, that a cer^* 
tain person told them, that if they would be pleased 
to si$t the whole band of the guard before them, 
he would point out the man who made this last 
fire» but the magistrates overlooked this offer. 

As soon as the pannel saw there was no r^train^ 
ing the men from irregularities, he marched off so 
many of them as he had got together, without 
taking time to form them into any order, gi^ng 
orders at the same time to the seijeants to beat and 
press off the rest with all manner of dispatch. Up- 
on which he observed those that had straggled 
come off partly from about the scafibld, and partly 
from the east end of the Cornmarket^ and fall into 
the rear; and while the pannel was thus march- 
ing up the Bow upon the frpnt of the foremost part 
of the men, and had come as far as the turn of the 
Bow, he heard some dropping shots firing in the 
rear, and about thirty or forty paces distant from 
him, which he supposes may have proceeded from 
those men who were straggling upon the east side 
of the Cornmarket, nigh to the head of the Cow- 
gate, but upon what occasion the pannel knows 
not, but being alarmed with the shots, he looked 
back, supposing the men might be attacked by the 

m 

mob, and observing no marks of any such attack. 
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lie ihoo(^t the most prudent cotine lie could take 
iwttB Sbrdiwlth to inarch off the moD* 

It fvSk here to be notioed} that ail thiv firings 
isoin first to last, and whereby so much misehief 
has been done» lasted nol abare two or. three 
minutes ; and, there&rei considering the yfolence 
ck the mob) and the strag^iiig 'sttnation of the 
isien of th^ goard $ aiEid atpposing the truth of the 
above narrative, i^ieh will be attested in proper 
time by the oaths of many gentlem^ of nndoubl}- 
ed veradtyy and who had fair oppoftuniigr of ob- 
eerration at the time, it is left with die Coukrt». and 
to every iknpaitial bystanders whether the pannel 
could w^ have done more for the safety of .the 
burgh \ considering that it shall also be proved^ 
that, during these few minutes of firingi accom- 
panied with great hurry and confhsionf the pannd 
gave several repeated orders to the men to restraia 
froin firing i but observing those orders prove in- 
elEBCtual, he endeavoured to sweqi them off the 
field with all manner of precipitation. 

7he pannel marched on with the m^ to the 
guard-house, and as he thinks with coolness and 
deliberation, passing by the King^s tn>ops in the 
Lawnmarkety (a thing goMrally esteemed somewhat 
inconsistent with guilty especially such horrible 
gailt as he is charged with.) Upon his arrival at 
the guard-houscy he drew up his men there^ send-* 
ing a aerjeant to the provost for orderst which were 
iMrottghty that they should wait on their arias tijB 
th* KJDg'a tzoqra pasts and some of the men ia 



122 trial of 

ivaiting^ oflPering and attempting to clean their 
guns, but the pannel discharged it, and would not 
$A\iiif\i to be done; .Mean time a certaiii persod of 
cisectitCBine up«to thetpamiel and asked if he had 
fired ? To whom he made answer, he had not ; 
but the perioD not being satisfied with the answer, 
pill bis finger ihtothe mmzle of the paniiePs pieces 
find after baving .rubbed it 'about* and after having 
also viewed tbe.kck, said to tb^ panuel, I see you 
have not fired, aild? I am glad of it. 

The King^s troops having passed the guard» the 
))AAQ^1 filed off the nieii ii)to the guard, and or- 
dered' the strjebnt^ to keep them clos^ till further 
orders, and by all means^not to suffer tUetn to cleen 
theif ipieces : and »t the toihc tithe the pannel de« 
Irvered hit caribinei loaded as' aforesaid, at the 
guard dbbr^ to one of the ^ard, neither entering 
the^brd himse)^' n6v aiiy^ other house, hut went 
'ifAmedtqtely^tO' the •p]:oTost; thus his own piece 
iv^ls brought back loaded,- amriippdrenily without 
having been fired^ and the omber two icartrages 
'which he had -'got at the guard were foiind upon 
his return in faisoartrage box. . 
- When! the' pannel !wem up toi tfae.provost, some 
person' there, pifeseiit alleged hehad. seen thepaii- 
'fiet fire, which' he contradicted,' and^ beggctl the 
provost to isend for his 'piece,''Wfaicii hk told* he 
'hdd' delivered at the guard as aforesaid^ and that 
il WoaM appear from inspeoting of htr, that;sh8 had 
'XibCibeen fiired.: atid <the ^piece^ baling /accordingly 
'«eflit for, and brought up to the council chamb^r^ 



Captain John Por*leou^. 12$ 

and after being strictlj iiMspeotedi it was agreed by 
all present: tbat she bad not been fired i and in 
ibis condition she; still lies loaded^ in the custody 
oftbe magistrates,- along with the cartrage box,., 
coDtainin^ the two cartrages, as aforesaid. 

Thoogh the pannel has a pretty important prize 
at stake, yet he rests in. full security, that he will 
prove to:the conviction of the Court every article. 
above reciled,; and a good > deal more in his behalf,, 
to be hereaift^ mentioned s and if it should here 

be made matler of woBdevt how such, different ac« 

- •» 

countsi' as are given.of this matter can consist. to-^ 
gether, seeing numbers of people are impres^edj 
with, the goilt.^of tl^p pan^el^and^bat ey;^ q good 
well meaning pe^pie^-i^'ho. were presen(^ upon the. 
spot, persist in affirming thatthep^nnel was guijty, 
by bothering himself, and giving repeated orders 
to fire^t: . . • • • \- '." ' 

The. pannel can give no other accpunjt of this 
matter thda mi this- w'ay* . A miserably, sla^ght^ 
waa,f some how^ oV(..otber,- committed within,,, the 
town. The guilt mUst be laid to somebody'ij ^oor j; 
and whether any art might be used to la|y tli6 
heavy load : »^u the panpel, in order to dr^. the 
attention, of the motoitMde from another poinit.in 
view, the* pan pfel shall not sayj^ but entreats ihe 
Honourable Court, and every candid reader,,jWho 
niiiy: happen to :take.up this intbrmatkm, to look 
into tbe.Cakd9Qi$n^ Mercuries of the fifteenth and 
nineteenth of April last, papers supposed to .be 
.publisbfid 'by. authcfityi where will be, found'' a 
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most diaritable acooant of tbe matter, toodiisg 
this misfertnnale pana^I, who was then lykig k 
dose coBfinement, widiout any body bong aBow* 
ed access to bkn i and, of consaquence, could liare 
no opportunity of Yindkaliiig faimsel^ until once 
the prejudices were de^ rooted aod rivetted, so 
as even to catch the unwary, though ^wdUmeapiagt 
part of the people ; and Uiese beemtifiil rdatioiu 
of this transaetion are adorned with some wkty 
sarcasms, very proper to this mebnoholy occaibn, 
and painted out with ingenious Ttfloetions, and 
quaint rhetorical invectives, very suitable to die 
authors of these historical reladons. 

And indeed the authors of these^aecoants of the 
matter, whoever they are, have the impudence to 
affirm, and the widcedness to endeavour to fix it 
nponrtbe pannel, as an instance of premeditation 
and felony forethought, that the pannel bad of" 
dered the detachment of the guard to load with 
ball and slugsbot, * before they marched from die 
guard* And this worthy author affirms, tliat saeh 
doing was unprecedented, and such as tbe panael 
would not pretend orders for ; notwithstanding 
that it is now, with his u^ual candour, admitted 
by his Majesty's Advocate in his informatiofi against 
the pannel, and dare not be denied, bi^t tha( the 
pannel had orders to see the whole men's pieces 
loaded with bullet and otber shot, and evea to 6xe 
those pieces amongst the mob in caae of ezigeB* 
cy- 

Tl^e pr^udices against the pannel beng onoe 
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attrully Rioted/ it tnu9 «n eaqr nmtter to catdh tlis 
giddy mob, who are not able to look faisok and dlt- 
cera lAe true 8pMig» and cauMSf of things; for 
meh » the nator^of humaii panJ o PB, that if dwy 
xre onee ar4ful]y m<ri^0dv tbey will be' opt ta mia- 
guide die imd6)i»taifditig8| even of persons of eb* 
saltation; and tlnreis t&e speat ba^ng onoe been 
^crested against the pannel, it grew into » tonenty 
-and flew Bke a train of fip^ every oneadding fud 
to Ae Asmer &mI ipavka' originally inore«8e into 
nngbty oombus^ton ^ and sd| ia like maaneft 
finngs entirely of themselves innocent, siay be 
nioltipliied nito hoxvid erneltiet and savage barba- 
rity. 

It mig^t also operate to the prejudice of the 
pannelf-diatthisseene was acted in a veryAott 
epaccv atfi^nded: widi great commotion and confii- 
i&eB^ Words! and actions mi^t be misconstrQedt 
(wboceof nuiw pasticular notice shail be' taken 
hereafter,) wbeveby p^mns^ even of jiidgmettt» 
m^Ht bed^»9ivedy alidi thereby faH into tiie vnt 
gar notions. AxA here at canned be deaned an 
nselesa digression in die pannel iso give a^ caution 
to' aM gentlemen^ who may happen: to be called ki 
evidenee upon ^s trial, (fbr it' is feared the mob 
are not capaibfo of this^v«ce,)not to affirm things 
npoii^ oath^ except their obserMaftions haveimen acs 
ooppanifed with all that certain^ which those sen*- 
SBtionto whevewitb mankind is endoed, can admit 
of; becaase any ibconsiderate rashness to the pre* 
jodiceof the life or fame oftbe. pannel, cannot f«]^ 
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• for.hereaftery to be attended with very paiDfuI 
.(tings of remorse* 

It wa« observed* for the pannel, as .a thing that 
-could not be denied, that, upon many former occa- 
-sionS) he had been i>in^ed out as the fittest pei^n 
ao> maintain the peace of the city, by qaellii)gof 
1 mobs and ^tumults.;, and that he had never hither- 
.tofore, d.uring all.the.ip^ny.ocea^otns on which be 
,bad . been employed, ever : dhco«ej«ed . lany impru- 
^dent^nushness 6r .cruel temper jii..tbe .e;^rcise<.of 
,hjs command, but had: exposed his person.'tO'.ieiy 
' great danger, rather than. involve the city in bloody 
.or proceed to such .extremities as the law isvtD 
would have entirely justified. 

It was also observed in behalf of the pannely 

. th9>t it was no new thing for, dbe private men. in the 

city guard, who, though thcfy ate .tolerably. 30- 

.quainted with discipline, yet are not subject to the 

military law, . to take upon them to. fire upon. the 

.multitude, without any order from^tbeir command- 

.er*' whereof the following; iostfti\Ces, are offiaredi.and 

which cannot be denbd; to wit.: . . . - 

That at the settlement of Mr. Wotherispoon as 
a minister in the West Church parish, a party of 
the city guard under the pannel's command didf 
one or more of them, in. the rear ranks, within the 
west gate of Edinburgh, whole the < p^nneli!!^ 
marching on their front, face about and fire up^^ 
.the mob, witho^ut any order, and by which fire se- 
verals were dangerously wounded; and the Kl^® 
happened in a few years ago, afler the e:&ecation 
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of one Campbelly when a detachment of the city- 
guard were conducting the corjjs of the person 
executed, which was delivered over to the fenrgebifs 
of Edinburgh, by order of the magistrates. AtkI 
the same thing happened a few years ago at' a raoc 
at Leith, where the party of the guard wtisicbm- 
manded by Captain Lind, whereby several per- 
sons were wounded. And another instance was 
given, where the same irregularity happened, 
within theserfi?w months, at the execution of Brown 
the smith,' ivhea the detachment of the crty guard 
^was comniancEed by both captains Lind and f ergU« 
son.' And, indeiki, innumerable other instances 
might be given of ihe rashness of the meii in this 
particular,' which it is neecHess to condescend 
upon ,*'b^aufee' they 'are liotottrly knowa^ in the 

• ■•»••: •• • 

City. ^ ' ' •• ^ '■ ' 

It may also deserve notice, that the private men 

of the guard might' be prompted to fire without 

orders, partly from resentment, thdt Rob6rtsonbc- 

fore mentioned had escaped out 6f their hands 

and partly HProm being bncouraged by the general 

' order they heard was giveti by ihe magistrates to 

'fire in case of resistance: For it is now found, 

that severah of them were heard say-before they 

went out to the execution of Wilsoni that tiow 

they had 'got arms and ammunition put intotb«r 

hiiids, and therefore would not fail t<v use them, In 

'Case they Were attacked, or any resistance made.'' - 

These observations, it is thought, cannot fail fo 

operate in favours of the pannel, in case the* proof 
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.i>ft^e libel shall be attended with any uBCerUmty 
.or, duhiely : apd idtboqgh the pao^elis 9ot so 
weak Qf jwdgmeni as to inagiae tbajt sucb pro- 
aamptipna c^n prevail i^gainst pp^iv.e and eer^in 
proof, yet be doubts not, that in djue tirne^ whjsn 
tbe proof is led^ such observations must have 
weight vil,b tbe candid jury. 

One thii^ more we must observe in genera]^ 
that aa he has been employed for these many yeaira 
past as the scourge of the mob, though never oaqe 
known to proceed to eKtremitie^» y^t 3ud» station 
pf bis maybe tbe cause of drawing repentment 
fiom the lower sort of the people against him. 

The pannel has just reason to ask the fovgi^ne- 
Bess of the Honourable Court for dw/elling.so long 
upon generals; but it is hpped». from what is 
above noticed, and that this is the first occasiop 
he had of vindicating himself from tbe a^rsions 
and prejftdiqe of hifi adversaries^ he. Biay merit (ho 
pardon of the Court 

And now to proceed to the particulars in the 
indictment: And whereas it sets forth. That the 
pannelf conceiving a. most wicked and maIi(nou8 
purpose of destroying, wounding, and maiming, 
numbers of his Majesty's subjects, inhabitants of 
the city of Edinburgh, had acted the several mat* 
t^rs and things charged in tbe indictmet>t : the 
pannd must observe, that the circumstances of the 
case natm^Ily exclude any 8iq)position of p^medi* 
late malice and resentment in the panneU beq^use 
it ia impossible to conceive that the pannel should 
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have retained any malice against a mulfitiule of 
petsoiisy of whom he neither had, nor can be snp* 
posed to have hads any acquaintance ; and though 
it was admitted, that the circumstances of tbe 
case do^^ exclude any supposed long preme£tated 
malicei yet it was urged, that in law every wicked 
action does presume malice, though instantaneous 
to such wickedness committed. 

To which it was answered in behalf of the pan« 
Dd,That the circumstances of the case, as laid in the 
indictment, do even exclude any presumption of 
malice accompanying the acts charged in the in* 
dictment ; because every action must be construed 
in the most favourable sense; and therefore the 
actions charged against the pannel must even be 
construed to have proceeded from a principle of 
duty in the pannel; in maintaining the peace of the 
place, and in supporting the authority of the Iaws» 
and the guarding of that execution of them, which 
was committed to him by lawful authority. 

In the next place, an exception was taken to t&e. 
indictment, as not having been laid with sufficient 
certainty ; the indictment nowhere expressing the 
particular places of that laif e street wherein the 
guilt is charged to have been committed, whereby 
the pannel was precluded from making his defences 
with certaipty ; for had it been laid in the indict- 
ment at what places in the street the particular 
persons, afSrmed to have been kQled and wounded, 
were so killed or wounded; thepannel might have had 
Mk opportunity of proving, from die drcumstinces 

F2 
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of his situation at the several periods, that it was 
impossible that such wounds could have been re- 
ceived from his hands. And though it may be 
true, that such part of the indictment as charges 
the pannel's order to fire would be of universal in- 
fluence, and reached over the whole circumstances 
of guilt charged in the indictment, yet as actual 
execution made by the pannel was charged sepa- 
rate from his order to fire, such prodf of innocence, 
whereof the pannel pleaded an opportunity might 
have afforded him a defence against such part of 
the indictment as charges his own firing and kil* 
ling. 

To this it was answered by bis Majesty's Advo* 
cate. That the libel was as particular as the law 
required, describing the street where the execution 
was committed, which is all that the utmost scru- 
pulosity. could expect in this case ; because minute 
circumstances cannot be known to the prosecutor, 
or certainly discovered, bui by proof upon trial, 
,and that every circumstance of the pannel's. own 
acting must be known to him. And, therefore, if, 

* 

/rpm the position or situation in which he was at 
.the time of the firings the pannel can show that it 
.was impossible he could have killed the person 
^whom he is charged to have shot; by describing 
and proving these circumstances he may have ad* 
. vantage from them, but cannot object to the pro- 
secutor, that he did not minute^ describe his si- 
tuation, which was not known to him; and that^ 
)»y the describing of which, perhaps erroneously^ 
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tbe prosecutor mi^ht minister an' unjust occasion 
to a criminal to eifedapejiistrcc.^' '^ *' " 
• To wblch it was 'repTi^ for the pahhe)/ That 
though It is true, that, m iiibst ^a^es, the de^crib* 
ing tbe street where the guilt was committed wonld 
be a suiBeient description, yet that, in tbe presents 
case^ where it was laid in the indictment, that tiifaf 
crowd or multitude, various shots were -fired- hy 
different harids, and thereby wounds givetr, it h 
even necessary to describe the. particular place of 
tbe street where, such Wounds were received^ Jn 
order to form a judgment from whose bands those 
woands had proceeded. The pannel might hare 
fired elusory, or in the air, and the wounds receii^ 
ed may have proceeded from the shots of others. 
That though the pannel knows his own positbn 
and situation, and can prove them, yet such proof 
could not avail him, nor be received by the Court 
in the point of relevancy, because it would be ti 
simple negative, which coakl not be admitted of, 
nor would not apply, unless the particular places 
af the street in which the wounds are said to have 
been received had been described to him$ a situa<«^ 
tion which thepannei cannot be supposed to know ;: 
vhereas the prosecutor must be supposed to have 
kfiown it, seeing the -same information that led' him 
to know of the wounds ' reed ved^ must necessarily 
upi^n^in^fuii^^faftv^ certiorated him at what places 
of tbe^tre^t -such wounds- were received^ seeing the 
nwtters and (things laid in the indictment are 
chai^ toihiv^ been ooifaoiitlied at higb daylight> 
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ja pfiBieDoe of mukitudok And tfaoi^ tibe pan-* 
nd 18 fiiDy satisfied of tlie good dispoijilioa of dm 
lumounble prosecutor to ky a fiar and.c^naki.in- 
dictment again^ ev^ paanel» yet k mmt bead^ 
nittedt diat all indictments ong)it to be laid witb 
aD that accuracy and iiill deficriptien that the na*^* 
tare of the thing can admit of. Andi as to- such 
l^art of the answer £or hifr Majesty's Advocate^ as^ 
aaith» that such particular desicsiption cf ji^iM, if. 
perhapa erroneously descrilM^ might minialer aa^ 
unjust occasion to the pannd to escape juMjoe^ it; 
is . answered) that, such erroneous description q£ 
place could in no sense affect the trial» becanae^ 
though such description should not he proved^ it 
iifould not vary. the case, providing, the act of kil- 
ling were proved against the pannc^. becaose such 
description of place is but a circvmstaiifee iiumate* 
xial to be prpv^i by the pjposeputor; but* for die 
reasons above assigned} highly material for the pan* 
nel to fcnowi in-order to lay his defiance before the 
Cpurt 

It was in the n^t place offered as a defence, for 
the panneli That the resistance, of the mob waa so 
great) and the attack of the duty-guard so violent 
against theaiy in beatiqg, bruisi^« i|nd Wjonndiag 
the meui as has been above notioedy whMo they 
were in the lawful e3^eciui<w of that ofhss^ eom*. 
mitted to them by lawful authori^ that sudi le-^ 
ustanoe and attack.most- have juetift^ fte guard) 
in repelling the vielenoe of themriii aincfeenekt 
pn)€eedipgft JO the gMfrd wem acted. iiii iBBpozih 
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^f tbe dtoe ^Keoufion of the laws* whieh tbe m6b 
werd hi^biy oriminaliii dittarbiiig. Thai this ar* 
gMneiity as |^ed for the paimdy was not only cooso* 
Bant to^ iba niies of reason^ bat agfeeabiy to son* 
dky ja<^gBieot8 and preeedents of the Court, par* 
tjcfflariy Aat, m the year one thensmd sis bun* 
dred and ninety-twOf it appears from the books of 
adjonmoly Aat James 6<»don, raessenger, at the 
eKeeotkm of a- captioni did, with many others, his 
asoslantsi armed with gims, swords, and other 
hostile weapons, sboot several shots, oiiereby one 
Alexander Jack was killed dead upon the spoti 
amidst a numerous crowd, which the alarm of 
noise and tumalt had drawn together, and whein* 
of only part can be supposed to have eome (here 
with intentnn to resist the messenger; and the 
said James Gordon, and the others, his assibiaBts^ 
being indicted for murder, the Lords sustained 
this defence to him, relerant to (£de the libel sim- 
pfy, i42; Hiat he, in the execution of a caption^ 
having his blason displayed, was by force of anns 
hindered to enter the house of Loanmy , by tbe per* 
sons within that honso, and that they did threaten 
and menace the messenger and his assistants, and 
that they: threatened to raise the connsry, and Aal 
the country did accordingly me, and beset; and 
surround the messenger, either in the housed ot 
without the house ; the said country people being 
nrined with guns, swords^ and otdber invasive^we»* 
pone. 
Hers^ your Lofdsl^ps ffvcsfcrei thai Ihe GmiS 
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justijSed the messenger in shooting amongst tha 
XQobi and. killing ; because the persons in aie 
house forcibly hindered him from enteripgt ..mm! 
threatened and menaced him, being armed with 
inyasire weapons ; and . t!he present case is more 
favoui.able in behalf of the pannel, who allied by 
lawful authority, as well as Gordon in the Oth$r 
case dic}i and who was supporting the execution of 
the laws. as well as Gordon was.; with Uiis di.£Eer- 
ence upon the side of the panne], that he was not 
on^ hindered and menaced in the execution p\ his 
duty, but he and his guard invaded and. assaulted, 
beat, bruised, and wounded, as. has been above 
noticed, . and whereof a strong proof shall be 
brought rand that the mob in the present csi^ 
were . not only armed with, but in their attack 
upon the guard, made use of big stones, of two or 
three pound weight, which must be allowed to.be 
very invasive weapons ; and therefore the pannel 
subsumes, that the defence offered for him in ,the 
present case is stronger, and ought rather to be 
allowed him, than that which was sustained to 
Gordon. Only the pannel must do the justice to 
his Majesty's Advocate, as to acknowledge, that 
this precedent was not hitherto offered in the de- 
bate; but when the record is inspected, will be 
liMiQd to stand in the precise terms as above men* 
tioned« 

-i.Xhere was, in .a former debate, a precedent of 
the Court offered, as against the pannel, which thQ 
PAPQ^Ij with 'submissioi^ i^r^enda snakes for 
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him, namely, Captain Wallace's case, sometime af- 
ter the Revolutioo. Captain Wallace was indicted 
in the one thousand six hundred and ninety two, 
for having refused in the one thousand six hun- 
dred and eighty-eight, to deliver up himself, in 
. obedience to an order of the president of the coun- 
cil, and several privy councillors, whereof two were 
officers of state; find the bailiffs of Edinburghf 
having gone down to the Canongate, with a he- 
rald and pursuivant, with their coats of arms dis- 
played, to put the order of privy council in execu. 
tion ; notwithstanding which, Captain Wallace 
would not deliver himself up, but retired with the 

« 

men under his command to the Abbey, and defended 
himself, and &red upon the bailiffs, heralds, and 
pursuivants ; shot several persons dead upon the 
spot, and wounded a great many others. 

The defence pled for Captain Wallace was, That 
the keeping of the Abbey was committed to him 
by order of the privy council, which he was oblige 
ed to maintain so long as the trust of it was com. 
milled to him : That as to the order of privy coun- 
cil to deliver up his person, it was contrary to 
an act of parliament James the Sixth, whereby any 
general warrant for putting the person of any man 
in ward, except where such warrant was signed by 
four officers of state, whereof the chancellor, trea- 
surer, or secretary of state to be one, which had not 
been practisied in Wallace's casci was prohibited and 
discharged. 
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« 

The Lords, after a very learned debate» did sus- 
tain these defences to Captain Wallace, viz. that 
on the Sabbath night, or shortly before, a rabble 
did meet in several places in great numbers, and 
diat several of them did declare ta John Paterson 
their resolution to trouble the pannel on his guard f. 
and to pillage the Abbey, relevant to restrict to an 
arbitrary punishment. 

Here your Lordships perceive that the Court 
sustained; a previous intention only declared, that 
they would trouble the pannel on his guard and 
pillage the Abbey, sulBScient to moderate tbe pu- 
nishment; so tender are the laws towards any 
person committing hostility In defence of his guard. 
And then the Lords sustained the following de- 
fence relative to elide die libel altogether, to wit, 
that the rabble did, in a tumultuous manner, come^ 
down the Canongate with swords and fire-arms, 
and did beat some of the pannel's centinels ; and 
being desired to stand, they notwithstanding- ad- 
vanced so near that the ^ pannel could speak with- 
them i and after he had desired them to remove 
or be at their hazard, they, notwithstanding there- 
of, still persisted to advance. 

The application in the present case is easy. The 
pannel many times exhorted the mob to stand offj 
notwithstanding of which they still pressed upon 
him ; he many times advertised them of their ha- 
zard, threatened to fire upon them if they would - 
not keep off $ his centineb were not only beat, but 

10 



Captain John Porteons, ^f/ 

l^rulscd aod wounded i all which is offered ^ta b^ 
praved* 

AAotb^(»ie was mentioned , ki ^le d^ate to 
jour J^rdslupsy wbiicb.)strapglj supported, the pJefi 
of the panufip hef^n^ it WM» ^ ^gpaeat of yov^ 
Lordships» pronounced but verj) Ifiteljf after the 
most sokma declaration of the Courty and whereiOf 
the pannel is informed^ the Court was uOimimaus^ 
and which judgment fifeemed. tq be of that iippprfr* 
ancc^ as to induce the Court.' tp. ^einersa tfhe. |in^ 
ceedingsof the. High Courtof A^PUr^ltjafter.li 
solemn trial by jury in that Court.;, a verdict rjf- 
tumed> finding the Uhel proven and the defence 
not proven i and a sentenjce of d&ath pronounced 
by the Judge of the High Court pfAdmioalty. 

The case before the Admiralty w^;thi3* AcoJC- 
peral and a private cenimtii in Colonel Houulton's 
regiment were indicted before the Admiral {(jf 
murder, for that thcgr had» upon- the high sea9> 
killed Hugh Fraser^ younger of Belnam, by stab- 
bjng bim with a bayonet in the. hceast^ and aitev- 
. wards throwing him' into the sea> whereof he in- 
stantly died. 

The defence pled for the pannels was thi^ that 
the pannels were by military order appointed tp 
attend the officers of. the customs inj5ei;dqg.ofgpods 
by-law made sellable ;, and tha^t the papnela being 
in a boat upon the seas along with the oustomhouae 
officers in quest of such goodsy the person killed 
did come up with them in another boat» with 
ethers in company with him^ and chat Fnaseri the 
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'deceased, jumped mto the boat where the pannels 
and the customhouse officers were, and endeavour* 
^ctJ to take! hold of their arms, which was both a 
resistande and an attack of the customhouse offi- 
ti^ri, whiTe-Jnthttextciiftion of their ^tity. 

'Upon thie other hindj^it was pled against the 

pannels, that Fraser's jumping into the boat ivas 

Hfith ifdintietition to make resistance, bat rather to 

'saTB'Bis'oWn'Hfe from^thfeHthrusts of the pannels, 

'm»r-'^e6iVm6's ti^h'Jiihi^'at him ; that those 

'U t^^ 'ianotiiiiAisVlxiM ;'(^if id'iiave no just appre- 

"h'fenfeidn'ijf teirig'teast^ed'by.Mk" Fraser, be hav- 

ihgnd invasive Weiapori about him whatever, and 

being the only person who offered to get into the 

custonihoiilt bdatj' in' which there were" seveFal 

"^^ersbns'w^llirtne^l. ' •'''* *' 

' ;;Th6 Jird^e' of iHe- High'Cotirt 'bf ^ Admiralty 

^iMniitted of the pannels* pfea, in this manneronly— 

^sustains the defence of self-defence proponed by the 

"parinels, that the killing of ^the said Hugh Fraser 

't)y them, of either of them^ was in the necessary 

"defence oFtheirlivesi and rbfJelled^he whole other 

defences proponed for the pannels. 

*rhe jury returned their verdict, finding the 
pannels both guilty, art and- part, of kilJing the 
^s&id Mr Fraser jandfltrdidg it not proven; that 
tKe kflling of Mr Fraser was in the necessary de- 
' fence of the pannels' lives ; upoh whkb Verdict 
returned, the Judge sentenced both- the pannels 
to be« hanged. 

The proceedings of the Court of Admiralty Were 
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laid before your Lordships for a review^-fKrJijwoh, it 
.IS believed, 18 th^ single iii$taiioe wiiereta it was 
<ever contended, that the proceedings of th^ High 
.Court of Admiralty in matters criminal could be 
reviewed by any other .Court* 

Notwithstanding of which, your Lordships, werp 
pleased to reverse the sentence of the Judge^Ad- 
miral, no doubt upon supposed error. in hji» proi> 
ceedings ; .becanse. the verdict of a JRi7» proflfoun- 
jced upon evidence^, cannot be'r$verS4^ds t^^d in^Bopf 
^eqnende dfwhkh judgment of yoai^ JUijrd^hJpS'^be 
panndk.'were set at liberty. 

- Now. the piannel iis advised, that such judgment 
in your Lordships could stand upon no foundation 
other, than this, viz. thst ypur Lordships , had T^ 
versed the judgment pf the. Admiral as>erj(oneoufi^ 
in not sustaining tbil defence to the papqel^; that 
they were resisted by Mr Fraser deceas^, while 
they, the pannek were in the exepution of their 
duty. : . ■•: .•..; 

And as the ,dcgire& of, re^tapce offi^red . by Mr 
Fraser tosjtbd ;piinnel&iwl»a.by.:the pfiiaraek tb^w- 
selves maintained to have been no higher than 
what has beeb set forth to your Lordships, the 
foresaid unanimous judgment of your Lordships, 
pronounced. aftjer msoy sojemn deliberations, does 
by.coDa(eqttfiooe.ish9:W>.tb«t:it. was your Lordships' 
unanimoiii opinio > thai a. very ismall d^ree of re- 
sistanoe of per^sons in the execution of their duty 
will justify the perspns resisted in the act of killing 
the resister. 



And if Kfaat moM the soleinn aad nnaniiDoas (^ 
nioB of the Conrt m a case so recent, must nol 
«adi judgment afibid a strong aiif^anwat tor di» 
panneli that be and bis guard were resfetsdr wbife 
in the undoubted execution of their dvltjr in being 
Heat, wounded, and brai«ed by an unruly mob, 
who, there was good reason to apprehend, ifttend- 
ed to defeat the execution of the criminal I 

To this last ease the pamiel met with no odur 
answer from his Majest/s Advocate but thi^ du< 
the pannel ^nnot plead the t^enefit of this c^e^ 
because he neither does nor can; aver that the fi^ 
ing proceeding from hira or his order was neccs- 
eary far securing of the escecutkm of ifaat trust that 
was eommitted to him. His fiiajestfr's Advocati 
^dees adknit, that where a person has bj ]Bmbi9» 
Aority weapons^ pal ^Mohis faandsy tbbeeiiifdof* 
ed eith^ in defence of bis lift vdleas atttfefe^^^' 
in auppoM of the ei^eentkm of the lawn^ or bf ^ 
property of the Crown, or property of the sutjtci^ 
auch person m^us^ iJiose weapons, not eal^'iAea 
iSa own life ia sO' fat in^ danger that hecaimot ffo 
baUy escape without making use ofi Aem^ bi^al^ 
where diere is immin^l dlmger, diat he may by 
violence be^ disabled to execute bis trust $ bat 
wifhal seems to contend, Aatthe pannel was nnder 
none of tiiose cirenmetan^a at the inn^lie con* 
xnitted the guilt charged tipon him in the indict- 
ment; for that the executibn of tbe oriminal was 
^rer before the scufife begaiii or any resistance was. 
made to the pannel and the guard undej? hk ecMO' 
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mand ; and tlwt being the ca3e» the puad can 
flkeod BO other defence than such as m^ght anise- 
fixHD his be^ put uader the ia^x)l|aent cjaogpsr of 
his life» 

But with great submissioBi these pcMutions offals. 
Majmiy*^ Advocate are an^uoaed without any au* 
tbority^ and, as would, appear, not only in pkua 
opposition to the lainrsy but to the many preoedenta 
alr^y offcfred' in behalf of the pwinel; for it is 
hoped it must be admittedf even by n^ Lord Ad« 
vocate him^elfy and is indeed so admitted by hix% 
that the pannel was once in the lawful execution of 
1m dvAf, and was obliged at all hazards to support 
the execoticMEi of that c^i^in^ wh4> ymg conunitted 
to bis guitfd ; surely th^Os the exequt^^ of tb^ 
paoneFa duty joan n^ver be said to hftve been at an 
end witil once the criminal was fi^Uy executed, to 
deaths and as suc^ ordered tob^ pi^t.down \>^ law* 
liaI..authority i unleisa Jt shi^l be; sai|4> >bat it was 
the paoihel'sduty,' the mqm^nt tli^f.copviot was 
%ung up, to let him in^tantaneoasly be cut down, 
nseued by the mob, and brought to life againi 
^rhich seems to have been their plain intention* 
Vqrit seems to be CQpfe^sed upon aU hands, diat 
there was danger of a rescue, which seems to hay^ 
lieen the oeoaiicm of all this extxaordinaiy appaza* 
iOMi and for preven(ti9g of which k is admittedii 
that -the whole guard was sent out with their pieces 
loaded, and^ven with coders to fire at all Tenturea 
mcuaof sudh reicaev W»^ i<t not then a neoea- 
asnypart of the pennera dttty to prcft^ ajDid sup* 
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f port the crxecutibn of the convict, when hanging ' 

by the netk in the air, until such time as he was 
cut down' by lawful authority as supposed fully 
dead ? And it is certain that in answer to the pan- 
neFs message, orders were brought him from the 
bailifia that he should yet hang a quarter of an 
hour; which surely it w^s the pabud's duty (6 see 
obeyed} ahd.Wh!(:h orders of the bailiffs the mob 
nevertheless did resi-s^t and cut down the criminal 
long before Xhat time was elapsed, and which the 
pannel Was in duty bound to- cfp^poae ; and Bpom 
this conitraAt, it is offered to- bef prc^ved, ail the vio- 
lence ill the mob proceeded* '- But can it be with 
any justice affirmed, but that the panifd was in the 
executioi^ 'oFhisduty, w^^leh^ and his guard v^ere 
stanfding upon the spot under arms i Is not every 
person in the execution of hisduty while he is ei** 
iWer gbittg to, or eomiiig from any lawful expedi* 
i\ah f Utilif ther^foft^e, it seems impossible to main- 
i^Ih.hiWV^^^ pktihet; and' the detachmsent un- 
der' his 'corftinaiid'V' Were in the lawful execution of 
Ihfeirduty,' lintil tliey had once returned, and were 
dispersed alnd dismissed from duty, atwhich time 
t>nly they^'were i^uced under a private capa- 

"•'^AWff^ even- the protection of the baogmsnir who 
Hko' aictuiaHy received several Womids aiidx cQHtii- 
i»ibnsi and was in danger of being tore tb^piecea by 
the mob,^was a -part of the pannd-^s duty. F<m* 
ilieu^h' he is a minister of the 'law aomsivfaait 
tUioU/ yel%e i» a oiecessary otfe.for Che sqctety^ 
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mnd lies under a greater Hcceftity of being prdtecU 
ed^ from bis being so obi)bxioot td the res^ntineni 
df the mob ; and, at leasts in 'hnmanity, mitet bavq 
t^ch protection afforded bim as to defend bim from 
^Bvin^ hu brainitf knocked out. 

How then can it Ue said^ m a«y scuBe, thM tbo 
ptonei wa6-in> ^neh dtaation that h&\ could only 
plead the ibendfit! of Wf^klQfence ?. ' it . is^ aikiidwn 
rule in sdf-def^^nFce^ • ' that a person anTaded must 
retire as far as be can with safety. But if that 'is 
the case of a city guard, (maintained at great ex** 
pence,) that so sooti a8tb«y.areinvaded,ah^y.iiaist 
immediately betake themselves to their h^el4 it 
wHI be lappHrentyUlibt they aiie but keptup byh^Wf 
useless fmrpose^;- . i -^ - i. ,r? 'jt 

At the sftme titne the panhel can with great caii^ 
dour aver, that hie Is far from being of that di^fib^ 
«ition pf niind, as* to be ready to take the adman^ 
tage which the liiw< might a'fibrd againis| ati ^nrdif 
giddy mob, whined! he has! given prbc^ujiob many 
former' occasions, ad niu^J be ^IhoWkl 'hfimv'ind 
Ti^hereof ev^ tl^e preiient cas6 wtiL be an instance 
in bis favours, if he meets >with justice from the evi- 
device. Bat witbal, )>e< nMist'be. aHoired^tdj ich*- 
's^r^e^ that it woo^ikl be^a dangerous positBon^tibit 
a gokrcf kept up ioi the maintenance ofc-th&'ptiace 
df tbe^ci»pit&fl dty of tibjsipart/of t&e ioatiiin,^ tdben 
they are ffes^ttibled together upon duty^j sbbubi be 
allowed to plead no higher' ^privil^ge:;thaii:'tiiatrriif 
self-defence in the strictih senise J . v '"«!-!...:! ^ * 

And wheraisiiiiiy^ Lord AMKdtjdseetttBcJi^ to 
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mkaaif thitf a penbii who has weapons pui '^^ 
kandi bjr lawful mthorilgf fcr the defence of tke 
propetty of tli» Crowii,. or liberty of the eubjecti 
may only use tbete weii|>oiia when hie k ia immi* 
nent danger of having tha cKetttUoo of his tnat 
defeated by vblence i if each k the case* tbeeSce- 
ciitbn iof dut^ will become a very tiddish poiati 
and itiia appreb»dcd^ that few ibft will be fondof 
hiftbey can pondbly live witbont it } Ind of oon- 
se^ftteDce^ gneh doctrine must very mttch diseoiu^ 
Kgt aay persona from oiffering thcdr service atber 
to die Crown or commonwedth* 
*: <&ttd asithe sapremb executive power u by tb^ 
MDsticatHxi vested in hia Sacred ]M(ajesty» oar Sote- 
reign, therefore^ my Lord Advocate^ wbo^ by his 
ottoe^ is of counsel for his Migeiity in all closes, 
willt no doubt} have doe considerfitioni how iiir tf 
argtfment'iis to be pressed against the paooeli 
vfhidu by idaineonsequence^ must tend to weabO) 
if flot defeat^ the cKecatioik of the laws. 

One woidd father be inclined to thiakf thab 
where a person has the trust of the execution of 
Ae lain committed to him^ the amallest resistalice 
to this thiste^« as sudi* is a guilty aggr^oD) and 
ikAl every oppositiofi of aueb i^ggressjlon b lawful 
defence^ because no man must be above the lawsi 
and the life of the laws, in which the Common good 
ja employed, is of greater value than the lives of 
any one or mind>^ of the individnals» and so ofl|^ 
to be defended at aU perils. 

Hia Majaslgf'a AdVodtfOt upon Oik keadb lA ^^ 
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inrormatioo against the pannel, does assume this 

f|ic^ that the mQt)» or multitude assembled at the 

execution, were behaving themselves peaceably, 

and from this seem^ to dvaw his inferences against 

the pannel, whi^h» ind^a ^^H run high enough. 

^e pannel very w^ll knows, that no order what* 

ever will justify th^ person executing that order^. 

if such order appears evidently to be unlawful ; and 

yet in cases which appear doubtful, an order from 

a superior will have its own weight, more especial- 

Jj in military matters^ or cuch other things as re* 

-eemble them* 

But, with submission, this reasoning upon the 
-mob's being^ supposed quite peaceableTand inno- 
cent is entirely out of the case. For, as we are 
^now upon relevancy, the facts must be supposed, 
and then the argument considered in that view ; 
and as the pannel does aver, that he and his guard, 
^^hile in the Execution of their duty, did meet with 
strong resistance from the mob, in so much that 
jnany of the men were great)y hurt and bruised. 
And if that was the case, it was an unlawful inva- 
sion of persons, to whom the execution of the laws 
-were committed, and so might be by them in sup- 
port of those laws resented to a pretty great length ; 
except it shall be maintained, that, in the situation 
of the pannel and his men were posted, they could 
plead no higher privilege than that of self-defence, 
which, with great respect, cannot be maintained, 
but rather seems to be a contradiction, because 
n^y bad not only their own defence to take care 

a 
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of, but also the defence of the peace and quiet of 
this city, and of the execution of the hws, and that 
due obedience was given to them. 

In a word, upon this head, the pannel's argu- 
ment is not only supported from the nature of the 
thing, because a man who fights with the laws upon 
his side, fights with great advantage against those 
who are fighting against the laws ; and, for that 
reason, if a man were to fight a duel, the laws 
would be the best second ; but also, it is believcfdj ' 
that no instance can be given in this country, or 
in any other of civilized policy and government, 
where a person, proceeding to what extremities 
whatever against persons who had assailed him, 
while in the due execution of the law, ever suffered 
the jpains libelled. 

My Lord Advocate seems to insinuate, as if the 
reading of the riot act had been a duty incumbent 
upon the pannel, whereby the innocent part of the 
multitude would have had time to have taken care 
of their own safety \ but then his Lordship wfll be 
pleased to consider, that no person is by law autho- 
rized to proclaim that act, other than a justice of 
peace, sheriff, mayor, bailiff, or other head officer ; 
and no person, under any of these characters, was 
left with the unfortunate pannel ; but he was aban- 
doned and left to grapple with occurrences in the 
best manner his own discretion could suggest to 
him. 

But then the reading of that act could not an- 
swer the present exigency \ ior, though the read- 
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ing of that law may perhaps sometimes answer the 
end for which it was intended, namely, the prevent- 
ing the demolition of any house or meeting-house ; 
but if the pannel, in the. present case, shall be sup- 
posed bound to have kept his hands across for the 
space of one hour after the reading of this act, then 
it is certain that the mob might have prevented the 
execution of the law in far less space. And it is 
certain, that, by the act, the mob is not put in con- 
tempt, or exposed to the penahies of it, until onc6 
they continue together one hour after the reading 
thereof. 

His Majesty's Advocate is also pleased to hint, 
as if the coring of this plea in behalf of the pan'- 
nel, founded upon the resistance of the mob, was 
in some sort inconsistent with another to be here- 
after mentioned for him, viz. his innocence of the 
facts. But, no doubt, my Lord very well knows, 
that, by the laws of Scotland, there Is no inconsis- 
tency in such difierent pleas. And this leads to 
the consideration of the exculpation offered for the 
pannel, arising from his innocence of the guBt, 
either of the action, command, or order, charged 
against him in the indictment. ... 

And, in the first place, as to such part of the in- 
dictment as charges, him with either having fired 
himself, or having given orders to fire, whereby 
Charles Husband was killed. Though it is indeed 
true, that It is impossible, from the nature of the 
thing, for the pannel to prove an absolute nega- 
tive j because, as his Majesty's Advocate very just. 
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of any oUier piece than bis owoi viz. dut be car- 
- xied bis own jneee in bis hand the wh4)le dme, ex- 
cept danifg the Space of prayer aiwTe metidonedj 
Wben be gjive it to Uii aerjeant. And it «h^l> Abo 
hk pr&red, that diere was bat one shot fired at tbb 
timCf at which Charles Husband is snppo^ed to 
have tecared bis dtath Wounds. Aitd oi to the 
o^et dropping shbts that at-e bharged in the iii- 
^ctmebt to have followed bpoa thi^ first shot^ if* ' 
from the evidence adduced, the parintrs pi-obf 
sfaaO appear to be most pteghaiiit; iTfat be gaVcf do 
orde^A to fire at this time, then hb ii hot charge^ 
able with the consequence of sUch firing^ 

And this fiirtber drcomstaace must strongly 
(^^Kirat^ in faVotfrd of tbe pabtid. Id wif, that, at 
the time of this suppOsM oi-dcrS to fire, them'eii 
were not drawn up in a regular line or band; but' 
were either straggling, mixed wit& Aie tuob^ of ih a 
dzciitar form, surrouiidihg (he scaffold in tii^' 
Grassmarket, which excludes all po5^i»)i(; of eriy' 
supposed general order to fi^e ; unless it lie siip^' 
posed that the panbeT was a uiadinan, seeing any 
compliii^ce with such order must have led tbe niea 
to fire eacb in his opposite neightiour's' br""-* ~-'' 
a great many into that of tbe pannel. 

It is not altogether impossible ihai ihi 
expression of the word fire might haie ei 
induced this fellow tliat came from b< 
back (who of himself perfiaps was too f 
embrace such order, had it been given) to 
bu piece : and if the person firing was gu 
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ly ^gu?% if f])e fll^rge in the libel is proven, ta 
wit| that the pannel eitbcx did fire^ or gave orders 
tg fire, at this t^e hipiself, no negative evidence 
.can prevail aga^mt it ^ yet as to this point, the 
|)an^f»I ^SEsxs to prpve, what the lawyers call a 
cirpumstantia^e negative, which in a good measure 
f esolves into an affirmative, viz. that at this time, 
whfn Charles Husband fell^ and got the wounds 
pbarged in tbp in^cfnient, whereof it is supposed he 
died, the papn^l, as has beei aboye recited, wasia 
the following situation i that is to say, he was point- 
ing his piece with his fiice towards the West Port, 
threatening the mob, that if they would not keep 
.off he woqld fire; and that immediately, upon this 
e3y)rpssion, a ^private centinel of the guard came 
up from behind him^ and discharged his piece, by 
iphich it will b,e proven Charles Husband received 
hi^ death wounds^ because it shall be proven, by 
l^elpsons of undoubted veracity, that were hard lyr 
^^ papn^ ^U tl^e tiine, thft they not pply observ- 
ed ^bat b^ 4l^ ^^^ fi^^ bis own piece* and gave no 
9|rd^ fqr firings joined with this other circum- 
ft9inoe,th^tno proof will appear, during the whole 
scuffle, that ever the pannel made use of any fire* 
}fff^ ^V|$ )iia 9ivn ; and that his piece, when ro- 
f ^e4 ^ tlj^e guard, was found loaded, and in 
,^]b^.f9nd[ity>9, ^hat i^ ijiri^s even confe^^ed by the 
•nfflfiW^K^^ th^selvef, and many others, no^ to 
h^Vf^ bgfg fired i with this £urth^ i^dition, to ess- 
.^^udf ^^f (u^tl^er g^rt of the fhar^e in the indict- 
W»<> ^%^,Jffm^\Mw& nwrfe as|e^ a<^ any ti^e. 
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of any other ^iece thuii bis owni viz. tliftt hts car- 
ried his own piec^ in big hand the Wh6le time, ex- 
cept AvLTvHg the dpdce df f^rayer a^ove ni^iltfdned j 
M^heh h& gire it to Uiii de^eant. And it tWi\ tllsb 
b# pr6Ved^ thai there was bat one shot fired at this 
tfanei at which Charles Husband is snppoilsed to 
have received his d^ath i^omids. Aiid as to the 
offie^ dropping shbi^ that dire tihkrged in the in- 
dictmefat to have fallowed bpoti (Ui^ fir^t §hdt^ if, * 
ffoih the ^vid^hce Adduced; the {i^tin^Ts probf ' 
shall ftppeitr to be most pfeghdfiit^ »Nai be gdv^ ri6 
ordei-6 to fii'e &t this time, then Ukii iioi cfafirge^ 
able with the consequence of sticH 6riiig&. 

And this further circumstance must strongTjr 
ofrerkt^ la favctbrs of the pabtiel, to wit, that, at 
the time of this supposed orders fo fire, the iheh 
were not drawn up in a regular line or bandj but 
were either straggling, mixed with ^'e ihob^ of iii a 
circular form, surrouhdiiig" the scafiPdld in tlie ^ 
Gtassmatrket, which iexclud'es ' ati pos^'Hify of any' 
supposed general order to Bfe;^ unless it lie' sup- ' 
posed tl^at the paiiheT was a niadnfian/ seeing any' 
Gomplifl^nce with such order must have lea tbe n^en ^ 
to fire each in his opposite ne1ght)6uf^s breast, and 
a great many into that of the panhel. 

It is not altogether impossible that the panhers 
expression of the word fire might ha^e erroneously 
induced this fellow that came from betiiha nis 
hack (who of himself perhaps was too forward to 
embrace such order, had it beeii givbii) to discharge 
his piece : and if the person firing was guilty of aR 
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error, or of a niiscoustructioii of duty, the pannel h 
not chargeable therewkh ; seeing that every person 
that has the least knowledge of the exercise of arms 
must know, that he is not to receive an order to 
fire from implication, but from some known certain 
rule of discipline. 

, And for this reason it is, that the pannel takes it 
to be a very wise part of the military institution, to 
avoid misconstructions, That no man receives orders 
to fire (especially when he is resting or shouldering 
his arm^) but upon a precedent series of exercise, 
attended with som.e solemnity, to avoid mistakes; 
greater or less^ indeed^ according to the nature of 
the occasion. 

. Sometimes, indeed, as was. observed in the debate 
on the side of his Majesty's Advocate, persons will| 
▼ery justly, fire upon so short advertisement as the 
tuck of a drum ; but it is believed that it is never 
practised but during the noise or tumult of battle; 
when it is supposed that the voice of verbal order 

cannot reach the men; and then this tuck of the 

* . • 

drum, or any other signal of firing, must be previ- 
otisly advertised to be the signal of such action, 
J Another thing falls also to be noticed here, toucn- 
ing this first charge in the indictment, and which 
may even be taken through the whole; that, when 
two or more persons are nigh together, levelling 
their pieces at the same time, it is not easy fo** ^^ 
sharpest eye, especially if at any distance, to deter- 
mine from what piece the fire proceeded j and of 
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this point military men, best acquainted with the 
exercise of fire-arms, can give the best account. 

And lastly, upon this head, the best conjecture 
the pannel can make is this, that, upqo this first fel- 
low's firing, without either order or example from 
the pannel, his commander, the other dropping shots 
that ensued proceeded from other rash fellows of 
the guard, who, encouraged by this first example, 
directed and discharged their pieces against such 
part of the mob as they respectively supposed aay 
.injury or invasipn upon them had proceeded. 

The next material circumstance charged in the 
indictment is that touching the pannerajbehaviour at 
the West Bow, where it is charged, That he com- 
, manded the men to facQ about and fire upon the 
people ; and tha^ at or about the same time, he 
fired a musket or firelock that was in his own hand; 
. having either reloaded, or caused to be reloadi^bis 
own piece^ or taken another- out of the hand of one 
of the guard ; and that, upon this secou'i example 
and command of the pannel's, several others of the 
guard under his command did fire, whereby the 
persons mentioned in the indictment were killed and 
wounded. 

As to which part of the charge, the pannd offers 
the following proof; and first, as to order, he shall 
-prove,^ by multitudes of persons nigh him at the 
time, and who were narrowly observmg him, (and 
orders are generally given with an audible voice,) 
they heard no such order given, nur heard no ex- 
pression of the pannel, that, by the most remote 
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confeeqoence^ could have been idterpreted an order 
to fire; and here the pannel'si memory, upon the 
m0!lt serious reflection, cannot divine what could 
have given occasion to any body's conjecturing that 
he gave an order to fire at this time. And here^ 
also, the former observation falls to be noticed^ 
touching the solemnity of an order for firing. 

^0. As to the action of firing, charged against the 
pannel himself, for firing at this time, the patmel 
offers to prove the very eentinet, at least that it was 
a centinel of the guard, ^ho gave the first fire at 
this time, mhich was the shot at Robertson's Close 
head. And the pannel is informed, as has been 
above noticed, that, at the time of takhig the pre- 
cognition, an offer was made to the maguitrates to 
single out the fellow, if they would stiffer the guard 
to be drawn out, who fired that shot towards Ro- 
bertson's Close- head, by which the two or three 
people felL And further, the pannel offers to prove, 
upon this head, not only that this fellow was the 
first person that fired without eny order from the 
panfiel, circumstantiated, as is above noticed, but 
also by many persons of undoubted Credit, that they 
could not observe the pannel fire, or discharge any 
pi^e himself, during the whole time that this firing 
is supposed to have continued. And here the pan« 
Ml could evidently cast up many inconsisteilcies (o 
yom* Lordships, that must necessarily be implied, 
afid many presumptions that strongly exclude any 
supposed order or example of the pannel at this 
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time ; hut does not think it altogether so prudent 
to mentioof them at present. 

As to tfa6 takiiig a piec6 out of another man'ii 
band, and firing of it, such action was a remark* 
able occurrence, and mdst baVie fallen out under 
observation ; and so the paniiel tan say nothing 
about it, \)\it leav^ it to evidence, with this only 
observation, that, as it was' a nbta'ble event, it will 
op^fate almost as strobg iu the Negative as in the 
positive. And it must be left to the jury to ba- 
lance the evidence, if a contrariety shall appear ; 
and to lean to that side attended* with the greatest 
credibility, taking the known ruTe of the law into 
the compass, namefy, favour to ttie pahnel in case 
of dubiety. Only this observation falls to be madie 
to your Lordships, that the circumstances of ttie 
case call aloud for the pannel's being allowed a 
proof upon this part of the indictment. 

The pannel does agree v^itb his Slajest'y's Advo* 
cate, that no negative evidence can take away a 
positive proof; but the pannel humbly thinks h6 
has offered a pretty circumstautiate one ; and, a^ 
my Lord' Advocate seems to admit the necessity of 
a proof on both sides, so the pannel will not fabour 
^ that point with your Lordships', not dbub'tmg but 
jou wilF allow him, in general, to prove what he 
can to exculpate him from the guilt laid in the in- 
dictment, and that your Lordships, by yuur interlo* 
cutor, will allow him as much scope m that particu- 
lar as any precedfcril of youi* Lordships' Court can 
authorize. And there are several instances, and one 
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very particular one^ wherein great latitude was al- 
lowed, both as to the circumstances precedent, coa- 
comitaot, and even subsequent to the acts charged 
in the indictment. 

Some general useful reflections might be made, 
but this paper is already drawn out into too great 
length, and as the pannel has learned Judges, and a 
discern'mg and candid jury, the less needs be said ; 
because it is supposed they will naturally occur io 
those interested in the trial ; and no doubt such nill 
lay aside all prejudices and prepossessions, and nill 
never once think of, but utterly despise, the conse- 
quences of popular rage, or vulgar clamour* 

If the pannel is guilty of the charge in the precise 
way and manner it is laid against him in the indict- 
ment, he is of opinion himself he deserves to suffer; 
but if, upon the other hand, it shall come out that 
he is entirely innocent of the blood of those men 
wherewith he is chajged, he thinks his case deserves 
sii^ular commiseration ; because, if bonds and im- 
prisonment, loss of employment and bread, oblo- 
quy, and reproach of blood-guilt and massacre ; and, 
of consequence, loss of character, be calamities Ju 
human life, then he has had as great a share of them 
as ever attended innocence. Sic mbscribitur, 

3a, Graham, Jun. 



Curia Justiciari^, S. D. N. Regis, tenta in 
praetoria burgi de £dinburgo, decimo sexto die 
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r mensis Juiii, Millesima septingentesiiio trigesi* 
mo sestOy per boilonibiiies viros, A if ore am 

' Fletcher de Milton> Justiciarium Clericum, 
Domioam Jacobum M ackenzi a de Roystoun, 
Magistrum Davioem Erskine de Dun, Do- 
mines Gualtbuum Pkingle de Newhall, et 
GiLBERTUM Elliot de Mmto, Commiasionii* 
rios Justiciarii dictos S. D. N. Regis. 
Curia legitime affirmata. 

Intran* 

John PORTEOUS, lately one of the Captain* 
Lieutenants of the City*Gu9rd of Edinburgh, pan« 
nel, 

Indicted and accdsbd as in the fprmer sede- 
runts. 

The Lords Justice>Clerk, and Lords Commis- 
sioners of Justiciar;^, having considered the indict- 
ment pursued at the instance of Duucata Forbes, 
Esq. his Majesty's Advocate, against John Por- 
teous, pannely with the foregoing debate thereupon, 
find, that the pannel having at any of the times and 
places libelled fired a gun among the people as- 
sembled at the'execution libelled, or having given 
orders to the soldiers under his command to fire ; 
^hd thereupon, they, the soldiers, or any of them^ 
having accoidingly fired ; and upon the firing, either 
by himself or them, the persons mentioned in the 
indictment, or any of them, -were killed or wounded, 
or the pannei's being art and part of any of the 
foresaid crimes ; all ieparuHm relev^t to infer the 
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pdns of hw 3 but alloweil the paand to addiice 
what evideoce be could with respett k» hk behavi- 
«Wr «t the lime of the foremNJ erime^ are ribelled 
to him becu committed, for taking off tbe circam- 
•taacw iidifch should be brou^t fcr infening his 
*»inK gmhy, or art and part of the crimiss libelled; 
«nd remitted the pannel and the indictment, a« 
found relevaiiti to the knowlec^e of aw assize. Sk 
mbscrihkurt 

And. Fletcher, I. P. D. 

Th6 Lords Justice-Clerk and Lor& Commib- 
sionera of Justiciary continued the above diet, at 
the instance of his Majesty's Advocate against Cap- 
tain John PortcxMis, till Monday nex^ at seven of 
the clock in the morning; and ordain assizers 
and witnessea then to attenc^ under the pain of law^ 
and the pamel to^ be carried back to prisoiu 



Curia. JusTiciAJUJE S. D^ N. Begisi tenta iaNova 
SessionisDorao burgi de Edinburgh, decimo nono 
die mensia Julii» Millesimo septingentesimo tn^ 
geaimo sexXo, per hoaonibiles virps, Andream 
Fletcher, de Milton, Justickrium Clericum^ 
Dominium J aco buk Macken zinde Roystoub^ 
Mifg|str.um Davidem* Erskine deDun, et Dof 
minumGii.BEBTu.MEjLi.iOT.de Minto, Commit" 
sionarios J^isticiarias. dkt. S.Dk ^^ Regis. 

Curia Iegittnv& afflrmatii. 
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IfUran, 



John PORTEOUS, lately one of tke Captain. 
lieuteDaots of the city guard of fidioburgb^ panoel. 
Indicted and accused as in the former sede- 
nints* Thereafter the Lords proceeded to make 
choice of the following persons to pass on the As- 
size of the said John Porteous. 

Assize* 

Sir John Ii^lis of Cramoiid. 

Alexander Gibson of Pentland* 

George Haiyburton of Fordell. 

Janes' Baird of Cbeslerhall. 

John Hogg of Cambo. 

ThomsK Dandatf of Lethem. 

Alexander BraiMl of Brand^eld. . 

John JoUie^ vintotor ia £diAbiirgb« 

James Hinnter^ wrigbt there. 

WiUkani Wigblv baxter Cherfe. 

Jobn BeU,: brewer there. 

James Davidson, bookseller there* 

Satid: litgitt, merchant there. . 

Alettnder Shafpi- aierchant there» 

Palricb Maaderstoun , mec cbantf there. 

The above Assise beiag all lawfully sworn, and no 
objection of the law in the contrary ; 

The Pannel, JOHN PORTEOUS, judicially 
confessed, That, time and place libelled, the several 
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persons mentioDed in the itidictment to have beeo 
killed and wounded, viz. Archibald Ballantyne, son 
to John Ballantyne, younger, djster in Dalkeith ; 
Margaret Arthur, alias Axrih, residenter in the Ca- 
nongate, near the Watergate thereof; John An- 
derson, son to George Anderson in Craighead, dro« 
ver; Jean Peat, servant to James M'Do\val> 'mer- 
chant in Edinburgh; David Wallace, journeyman 
MTight in Edinburgh ; James Philp, late servant to 
Lauder, Esq., residenter in the Canongate ; 
David Kidd, tailor in Edinburgh ; Patrick Spaidan, 
apprentice to David Mitchell, jeweller in Edin- 
burgh ; James Lyle and Alexander Wallace, both 
servants to James Wright, staymaker in Edinburgh ; 
John Miller, tailor in Edinburgh ; David Ogilvie, 
Writer in Edinburgh; and Jdmes Nevin, lateser* 
vant to William Sellars, writer in Edinburgh, now 
residenter in the Potterrow ; Alexander McNeil, son 
to Edward McNeil, indweller in Mertounhall ; M^^ 
garet Gordon, servant to WiMiam Ogtl^e> tailor 
in Saint Mary Wyndin Edinburgh; and Henry 
Grahame^ tailor in Canongate ; and Cfai>rles Hus> 
band, servant to • Paul Husband, s confeetioiter in 
the Abbey of Holyroedhouse ; were so killed -^r 
wounded by firing. proceedmg from nhe party «of the 
city guard, then under his eotnmiind, as mentioned 
in. the indictment Sic subscrihitur, 

John Poiiteous* 

And. Fletcher, I. P. D. 



Captain Jokfi Porteous. iSQ 

His Majestt*^ Advocate, for proving his Libel, 
adduced the Witnesses after deponing, viz, 

JAMES DRUMMOND, merchant and resi- 
denter io Edinburgh, aged thirty years or thereby, 
married, solemnly sworn, purged of malice, partial 
counsel, exaniined and interrc^led, deponed, Thatf 
time and place libelled, and after Andrew Wilson had 
hung som6 time upon the gallows, about a quarter of 
au hour, as the deponent thinks, he saw the execution- 
er going up the ladder, as the deponent apprehended, 
to cut him. down; upon which he saw some small 
stones thrown by the mob at the executioner ; some 
whereof the deponent believes might have fallen 
upon the guard : Upon which he saw the pannel 
advance from the guard westward, resting his fire* 
lock upon bis thigh, as if he had been bending it, and 
thereafter saw him raise it to his breast, moving it from 
one point to another ; and soon thereafter, the de* 
ponent heard a shot from the place where the pan-- 
nel was standings but did not observe whether th^ 
shot came from Captain Porteous's firelock ; and, 
much about the same time, observed one of the sol- 
diers go out of his rauk westward, and upon the 
north side, and saw him go farther west than the 
place where Captain Porteous was ; the side of the. 
window where the deponent was standing, in Ro- 
bertson's house, covered the said soldier from the 
view of the deponent by the time the first shot was 
fired ; and which soldier had a gun and a screwed 
bayonet in bis band^ levelled with the butt end of it at 
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Us breast; and the deponent did apprehend at the 
time that Captain Porteous had fired^ because he 
saw him in a firing posture, and immediately heard 
a shot, and saw a man in a few nlinuteflr thereafter, 
as soon as the mob disperaed, lying open the street^ 
upon a Hne whither the deponent saw Captain Po^ 
teons's pieee directed ; and that the above menttmH 
ed soidter came from the body of the guard which 
was behind Captain Porteous. Caum $cientkt pa^ 
t€t. And this is thelruth^afer he shall aviswer toOodi^ 
Sk whscribitmy 

Sir WILLiAM FQRfiES, advocate, aged thirty 
years or thereby, ihairried, solenmly i\^<i^tn^ pfSlfg^ 
of iiiaKce, partial' counsel, examined afnd infeiFfbgat^ 
ed, deponed, That,'tinie qfnd< piace )ibelte<^ and after 
the deceased- Andrew Wilsotf had h<ihig-eboM tw<eflty 
ot twenfy-five minuter u^oVi thb gallou*s, the'depo^ 
neilt, froiti« tf witidow in Orr th^ staMer's house, op- 
posite, but a little to the westward 6f the gaMowd/ 
saw the executioner go up some steps of the tadd^f^' 
as- the deponent believes, to cut down' the said de-' 
ceased, and'ssiw thereupon stbhcs thr6\ii»n at the exe^ 
ctttioner ; upon which the executioner imn^edi'ateiy 
fetired-to the guard, and tht; mob Contiiiudl th^ow- 
in^ of stones, so tba^- the deponent does beHeV^ 
SOitteof the stomas nii^ht htive touiehi^d the guard'; 
atydj ahbuf tfiis' time,* Ae guard ^erti' dra-vriiig i(^' 
g^Aer to-die i^bnU and^W^^t- of xU^'g^StWsi^it^ 
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the captain was standing ; and did soon thereafter 
see the pannel, advancing iK^estWardi fire his gun 
amotog the people assembled at the execution, and 
observed the fire and smoke issuing out At the 
muzzle of his piece, to the best of the deponent's 
observation, which he thought at the time very dis* 
tinct, and that the said shot was the first which 
the deponent heard ; and the deponent at the time 
did imagine, that the pannel had fired his shot high, 
but whether that proceeded from the situation his 
firelock was in, or from the appearance that the fire 
and smoke made that issued out of his piece, the 
deponent cannot now particularly chai-ge his me- 
mory : That thereafter the deponent heard several 
dropping shots, about twenty, but cantiot be positive 
as to thet^Utnber: Tbat,whcn the^ foresfaki facts hap- 
pened, the deponent was Upon the soiith side of the 
street, Md the pannel to the north of the middle' of 
the iitreet, aluiost opposite to tlie wind6w where the 
d^pokietot wkd ; and wheh the pahhel so fired, (he 
d^pdnent did' hot observe any soldier so far advanced 
westward froih the body of A\e guard as the pannel 
Was. C&ma scitntidb pateL And this is the truth, 
as he shall answer to God. Sic iubsctibitur, 

William Forbes. 
. Andrew Fletcher. 

Mr WILUAM FRASER, son to the Lord 
Saltoun, aged tweiify-four years or thereby, unmai"* 
ried, solemnly sWbm, purged of malice, partiafi 
counsel, examiiied and interrogated, deponed, That 
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he was in a window in one Orr's house in the Grass- 
market, the south side of the street, that day that 
Andrew Wilson was executed : That, after Wilson 
had bung some time on the gallows, he saw the exe- 
cutioner go up some steps of the ladder, as he ap- 
prehended, to cut him down, and then saw the mob 
throw stones and dirt at him ; upon which the hang- 
man came down, and went in among the soldiers 
that were standing at the foot uf the scaffold : That 
soon after the hangman had come down, he saw the 
paunel present and level his gun, moving the n^uzzle 
to and fro, and then saw him fire, and to the best of 
his knowledge and apprehension, saw the smoke 
issue out of the mouth of the piece ; that imme- 
diately 'thereafter, within a second or two, he beard 
several dropping shots fired by the soldiers, who 
were there on their arms ; That be thinks the drop- 
ping shots he then heard came from near the place 
where the pannel was standing. And deponed, 
That at the time foresaid the paunel fired his gun, 
he did not observe any of the soldiers advance be- 
fore him and present their guns. Causa swntuf 
patet. And this is the truth, as he shall answer to 
God. Sic subscribitur, 

Wjll. Fuaseb. 

Ja. Mackenzie* 

MrWlLLIAMURQUHARTofMeldrum,aged 
thirty-eightyears or thereby, married, solemnly sworn, 
purged of malice, partial counsel, examined and inter- 
rogated, deponed. That he was present at Andrew Wil' 
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sod's execution the time libelled, in the bouse of one 
Orr, on the south side of the street, in company 
with Sir William Forbes and Mr Fraser, the pre- 
ceding witnesses: That after Wilson had hung some 
time, lie saw the executioner go up some steps of 
the ladder, in order to cut him down, as he ap- 
prehended, and saw the mob throw several stones at 
him ; upon which he came down ; therefore the mob 
continued to throw stones, some of which fell 
amoagst the guard, whereupon he heard several 
dropping shots fired by the soldiers : That he saw 
the pannel present his piece, immediately heard a 
shot, which be apprehended was shot by the pannel,. 
but did not observe it so narrowly as to see the 
smoke or fire issue out of his piece. Cauui $cien» 
tia patet. And this is the truth, as he shall answer 
to God. Sic subscribitur, 

William Urquhabt. 

JA. MACKEMZIXt 

JAMES DEWAR of Vogne, aged sixty-four 
years or thereby, married, solemnly sworii, purged 
of malice, partial counsel, examined and interrogat- 
ed^ deponed. That, time and place libelled, at An- 
drew WMson's execution, he was in a window in his 
own house at the foot of the West Bow, in the east 
side of the way : That he saw the hangman go up 
some steps of the ladder, after Wilson had hung 
some time, and saw the mob throw some stones, 
one of which hurt the executioner on the face; 
upon which he came down the ladder ; whereupon 
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he saw the pannel present his piece, and fire, which- 

was the first shot he heard or saw ; That wh^n he^ 

saw the panrtel fire, hiasidewdtf to the depotieot, 

and that the paniiel wai then standhig on the feast 

side of the gibhet, ind that he fired hte piece to the 

west. And deponed, he saW the fire of tb^ poWdcr 

from the pari, and heii^d thd irepoH of the shot 

Depones^ That when the pannd fired as aforesaid^ 

he Was standing on the south-east side of the scaf^ 

fbld. Deponed, That Wilson was cut dowti, riot by 

the hangman, but by sortie that were standing at the 

foot of the gallows, arid that Wilson was eut dowa 

before he heard any shots. Deponed, That be stdod 

at hid own wiridialw before Wilson Was thi-owri over, 

arid coritiriried Idokih^ Hi tU^ place of execution till 

he waft tut dd^^tl, art*' heard the shots as blifore 

mentioned. And being iiltei'rogated'. What Mind of 

clothd^' C^pt^iri Pbrtebilis had then on?, declares, 

He canriot b6 pdsftfv^, but believes they were red 

clothes ; but is positive that he knew Captain Por* 

teons** fade wheri he siwhitti flr^. Cau^a sciAtfutp^ 

tet Arid this is tfa^ ttutfa, as h^ shall answer to God. 

Sic subscriBittlrf 

jAiiz^ Dewaa. 
Ja. Mackenzie* 

GEORGE t)RtJMMONt); £sq. one of th(i 
Commissioners of the Customs, aged years 

6f thereby, married, soleinrily sworn, pui*ged of mi* 
Kcef, partial counsel, exaiuine'd arid interrogated^ ae* 
pontd, That, at the time and place libelled, the d^ 
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ponent waBin the bouse of Bailie Halyburtoo, 011 
the right hand, on the aof th side pf ih^ <:ariier of tha 
Strait Bow, the third itpi^^ a| the liiOe 9f theexecu<- 
tion of 4ndrew Wibpq, aodfrpm a wiodow of «aid 
bou9€, after the criqiinal W93 thra.wii over, and bad 
Jiung for .fifteen or sixteen mioulea, the exeomioner 
M*a9 a|bout gpiQg up the ladder^ and after be wenl 
sup two or three steps, be observed several atones 
thrown at bim, which made him return.; and while 
be was on the ground, be observed his pose bloods 
ing ; and at this time he observed one or two per- 
sons, or more, standing at the foot of the gaUowa, . 
one of whom ati^^ching up bis arm with a knife, he 
observed cut the rope ; the executioner having mix* 
^d with the soldiers, he did observe the thuowing of 
atones to continue, and spme of them fell among the 
-soldiers. JDeponed, That immediatel}[ tliereafter, he 
^observed one of the soldiers advance a little before 
Mr Porteous to the westward, with a gun in his 
band, which he presented ;. and immediately there- 
upon, thf deponent beard a -shot, which he imagined 
to be from that soldier, but did not observe fire or 
^moke, though at the time he<:oncluded it was from 
that soldier's gun, and is positive that that was the 
;£rst shot. that was fired ; and th^ depouent did not 
think that the stones that were thrown did give any 
just causjeior the firing. Deponed, That about the 
time when be observed the soldier present his gun, 
as said is, be al«io observed the pannel holding his 
gm in his band in a leve\, but is not sure of his 
j^u^ing the butt of it to. bis dioulden ^eponed^ 
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That after the said first shot, within a minute be 
heard another^ arid so it continued till about the 
number of eighteen or twenty ; and this was at the 
time of the firing observed by the deponent ; but 
within some minutes thereafter, there was a second 
firing, which he did hear ; and^ upon hearings came 
Co the window, and observed some lime fallen from 
an opposite house, which he judged to have been 
occasioned by the bullets ; and as to the eighteen or 
twenty dropping sliots^ in the first firing, were from 
the soldiers immediately behind the pannel, betwixt 
whom and them he observed no person interposed ; 
and he observed, the time of the first shot, the pan- 
nel's face was looking westward, as was all the sol- 
diers behind him. Deponed, That the sddiers at 
that time who fired were, to ihe deponent's best 
remembrance, to the northward of the scaffold ; and 
the pannel was then, to the best of his remembrance, 
either upon a line to tlie gibbet, or a little westward 
of it. Further deponed. That the soldier who first 
fired, as said is, advanced from behind the pannel, 
and passed, upon his right band, to the northward 
of him. Causa scientm pateL And this is the 
truth, as he shall answer to God. Sic subscribitur 
1736, 

G. Drummond. 

Da. Erskine. 

WILLIAM JOHNSTON, druggist in Erfin- 
burgh, aged forty years or thereby, married, solemri- 
V aworn, purged of malice, partial counsel; exa- 
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aimed and interrogated, deponed. Time and place 
libelled, be, the deponent, being present at the exe- 
cution of Andrew Wilson, he did observe the pan* 
net take a gun out of a soldier's band, at which, 
lime fie was standing betwixt the Cornmarket 
and one Tod's shop, which is under Bailie Haly^ 
burton's house ; thereupon he observed the pannel 
advance some steps westward, and did see him pre- 
sent and level his gun, that is to say, hold it out and 
£re amongst the multitude, and did observe the 
smoke come out of the gun. And deponed, That 
this was the first shot he heard, which shot imme- 
diately followed 4ifter the criminal was cut down by 
a band standing at the foot of the gibbet ; and the 
deponent at the time was standing in a window in 
the house of one Gairdner, horse* fan ler, by the 
Meuse Well ; and wbeu the pannel was taking the 
gun out of the soldier*s hand, he appeared to be in 
passion, and it was some short time before he was 
master of the gun. Deponed, That, to the best of his 
remembrance, the pannel was clothed in red ; but 
be being well acquainted with the pannel's face^ he 
is positive that he was the person that took the gun 
and fired as aforesaid. And deponed, '^Fhat he be- 
lieves there 'was about thirty yards distance betwixt 
the window where the deponent was and the pan- 
nel at the first firing. Causa scientia patet. And 
this is the truth, as he shall answer to GoH« Sic 

subscribitur, 

Wm. Johnston. 

Da. Erskinc. 
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MARK SPROTj skinner, and pne of the coi> 
fitables of Edinburgh, aged twentj-eight years or 
thereby, marriedi solemnly sworn, purged of n^alice, 
partial counsel, examined and interrogated^ (Jeponedj, 
7hat, time and place libelled, as he stood on Wil- 
liam Orr stabler's window, south side of the Grass* 
mafket, he s^w Wilson, the criminal, cut dowu from 
the gibbet ; upon which occasion he did not observe 
that therp was any greater disturbance than usual at 
executions : That a very little while after the crimi* 
nal was so cut down, he observed the pannel ad* 
vance before the soldier ; and upon the north 
side of the scaffold, aver against the gibbet, he 
saw him fire his piece towards the west, and the 
smoke issue out of the mouth of his gun:: This, he 
says, was the first shot that was fired ; but imme- 
diately on the back of that, a tall man with bis own 
hair, about the third behind the pannel, as ho thinks, 
fired off his piece likewise towards the west, but up 
in the air over the heads of the multitude : That very 
soop after, several other droppiug shots followed, af- 
ter which, when the people fell back and opened, 
he observed a young man lying on the ground as 
dead, directly opposite to the place where the pan- 
nel fired. Ckma scientia patet. And this is the 
truth, as he shall answer to God, Sic subscribitur, 

Mark Sprot. 

Gl LB. El*LIOT. 

GEORGE CAMPBELL, wright in Edinburgh, 
aged twenty-eight years or thereby, married, solemn* 

7 



Captain John Porieous. 16^ 

ly sworn, puigfd of mdice, partial counsel, eza* 
|iii^i^d apd iat^inqgated, ^«poDeci, Thai, lime and 
place lil^lledi the depoaept stood in the window of 
JMr Carmicbaers house, in the south side of the 
Grassmarket, directly opposite to the gibbet : That 
a very little after Wilson was cut down, he observed 
4he psiqnel, with four or five of his men about him ; 
M^d that, as he pointed his piece to and fro towards 
t^e multitude, he.observed him receive a stroke by 
a stone thrown from b^ind the scaflfold, off which 
it rebounded^ and struck him; upon which he^ im- 
mediately fired his piece ; but whether this was the 
first shot or not, the, deponent cannot tell, for there 
were three or four.fired much about the same time; 
but that the pannel fired be is sure, for he saw fire 
and smoke issue from his piece : That upon these 
shots already mentioned, he saw, a man fall down 
upon his back on the street : That after this, he saw 
the pannel raise his musket, and put his hand to his 
cartridge box, as if he intended to load again ; but does 
not know what followed upon this, because he imme- 
diately lost sight of him. Deponed, That when the 
' pannel fired his piece as above, he was standing to« 
wards the south-east corner of the scaffold, and point- 
ed his piece toyvards the souths west : That the pannel's 
fire, .with the shots that went off at the same time, 
were the first that were mfide on that pccaaion. 
Causa sckntUB patet. And this is the truth, as he 
shall answer to God* Sic subscribitur, 

Geo. Cam^pjbiill. 

H 
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' JAMES BALD, merchant in Edinburgh, aged 
thirty-two years, or thereby, widower, sotemoly 
sworn, purged of malice, partial counsel, examined 
and interrogated, deponed. That, thne and place 
libelled, the deponent stood in the same window 
M'ith the immediate preceding witness, or at least in 
a window in the same room : That a little after 
Wilson was cut down from the gibbet, he saw the 
pannel advance a little westward from the Coramar- 
ket, towards the south side of the ^bbet, and fire 
off his piece westward, toward the Meuj^e-well : 
That at this time he saw none of the soldiers near 
him, nor observed any other fire but his ; and be- 
fore there was any more firing, when the multitude 
fell back, he saw a man lying dead, towards the 
place that the pannel pointed his piece: That he is 
sure the Captain fired, since he saw the fire and 
smoke issue from his piece. Causa scientia pnteU 
And this is the truth, as he shall answer to God* 
Sic subscnbitur, * 

James BXld. 

GiLB. Elliot. 

ANDREW DAW, servant to James Montgo- 
mery, brewer in Potterfow, aged twenty two years, 
or thereby, married, solemnly sworn, purged of 
malice, partial counsel, examined and ititerrogated, 
deported. That, time and place libelled, the depo- 
nent was standing at the foot of Robertson the 
stabler's close, M'hen Wilson was cut down from the 
gibbet ; immediately after which, the panuel; who 
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^as iitanding la the middle of the street, between 
Ihe deponent and the Cornmarkety fired bis piece 
toward the place where the deponent was standingi 
Upon which a baxter in the Abbey, called Charles 
Husband, dropt just by the deponent ; and his the 
deponent's coat was torn in the shoulder with the 
same shot : That he heard the report of the Captain's 
- pieoe, though he neither saw the fire iK>r the smoke, 
yet he is sure the pannel fired, because he saw no 
other piece presented at the same time : That the 
pannel, when he fired as above, was as near to the 
deponent as the end of the table, where he now 
stands, is to the west end of this room. Deponed, 
That the shot mentioned to be made by the pannel 
was the first he heard that day. Deponed, That 
during the whole time of the execution he never 
came nearer the scaffold than Robertson s close- 
foot, (by Robertson's close-foot is meant {he end 
nearest the Grassroarket.) Causa scientist patet* And 
this is the truth, as he should answer to God. And 
declared he cannot write. Sic $ubscribiiur^ 

GiLB. Elliot. 

WALTER SHEARGOLD,indweIler in Edin- 
burgh^ aged twenty-eight years, or ihereby, narried, 
solemnly sworn, purged of mabce, partial counsel, 
examined and interrogated, deponed, That he was 
present the time and place libelled; and after the 
criminal Wilson was cut down, he saw Captain 
Porteous fire his gun, holding the same straight out 
at' the nmilitude \ and that the deponent was then 
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'within three yaith of the Captain^ when be rtw km 
fire, and that aftei^ he had fired, he faea* d bfm call 
fire ; then heard some shots, but does tiot iaow 
Yrotn what hands they catoe, for be imnftediatBly 
retired to the Lawnm^ket. Deponed, That when 
the pdnnel fired, his left hand was towards the 
scafibid, and he fired towards the Westport. De- 
poned, That the scaffold was nearer to the Wwt- 
port than the pannel was when big fired, that is; the 
pannel was nearer to the Cornmarket. Deponed, 
That this shot by the pannel was the fits t that he 
heard at that time, and that he was present all the 
time of the execution : That he was so n^ar as to see 
thci fire and the coWn fly out of the pannera guo. 
Causa sckntiee patet . And this is the ^trutb, as be 
should answer fo God. Sic subscrihitury 

Walter SHEARGOtn^ 
Wa. Pkingle. 

JOHN RITCHIE, servant to Mr Ai'cWbald 
Murray, advoeate, aged seventeen years, or thereby, 
uAmafried, solemnly sworn, purged of malice, 
partial counsel, examined and interrogated, deponed, 
That, the time and place libelled, the deponent was 
present at the execution of Andrew Wilson; «n^ 
after the criminal was cut down, he saw and heard 
about tliree shots ^red, and then he beard a fourth 
sliot, wlricb was by Captain Porteous, and that be 
saw a mail fall down, but the dep<>«ent iomgined it 
was fVotn the pi^essure of the crowd': Thatthi^ was 
^^ short lime beiwijil the shot«, bm that wbicb 
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was by CapUiD Porteous was the last in order : 
That after the criminal was cut down, the guard 
drew towards the north side of the scaffold : That the 
depooeiit was standing wiihin two or three yards of 
the foot of Robertson's Close, when he saw and 
heard the firing. Deponed, He heard the pannel 
mention the word fire, before the firing. Deponed, 
That the paouel was, to the best of the deponent's 
r^jDiembrance, standing as far west as the gallows ; 
but he cannot be very positive, the mob and crowd 
wa«,such, tb^t be could not very distinctly discern. 
Deponed, Th^^ the sbQts mentioned by the de- 
ponent, first three, and then a fourth, was the first 
1^ heard that time. Ckiususci€Htia.patet, And this 
i^ the truth, as he sl^ould answer to God. Sic 

John Ritchib* 
Wa. Pkinglb. 

THOMAS CROOKSHANKS, seivant to 
Tbomas Trotter, brewer in Edinburgh, aged twenty- 
two years, or thereby, unmarried, solenmly Qworo, 
purged of malice, partial counsel, examined and in- 
terrogated, deponed, That, the time and place libelled, 
the. deponent being upon the. causeway on the south 
side of the scaffold, saw tlie pannel, who was then 
standing upon the north side of the scaffold, fiie the 
gun that was in his hand. upon the multitude; the 
point of the piece being directed westward^ and saw 
the fire and smoke issue out of the muzzle of the 
gun that was in the paunela hand. And furUior, 
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deponed^ Tliat the pannel was standing at the north 
side of the scaffold^ and at that end of it which is 
next the Bow. Causa acientice patet* And this is 
the truth, as he should answer to God. Sic subscribi" 
iuvy Thomas Crookshanks. And being further 
interrogate. If the said shot that the pannel fired 
was the first shot ? deponed, That it was the first shot, 
but that several other shots followed immediately 
thereafter. And this is likewise the truth, as he 
shall answer to God. Sic subscriHtur, 

Thomas Crookshanks. 

Andr. Fletcher. 

JAMES NEILSON, gardener in the Ball Close 
of Edinburgh, aged tbirty>one years, or therebyt 
married, solemnly sworn, purged of malice, partial 
counsel, examined and interrogated, deponed, Time 
and place libelled, the deponent being standing with* 
in the foot of a turnpike near the Meuse-well, saw 
the pannel, who was then standing upon the north 
side of the scaffold, a little to the eastward, where 
the gallows was ; and saw the panne) advance, west- 
ward, towards the multitude, with bis firelock in his 
hand, moving it to and agam, as if he had been 
beating back the people ; and at the third or fourth 
motion, saw the pannel fire the piece that was in 
bis hand upoirtfae multitude, pointing it westward, 
and saw the smoke issue out at the muzzle of tbe 

said piece: That this was the first shot which the 
deponent heard, which was soon followed by others 
for the deponent observed the pannel, after be had 
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fired bis piece, retire some jards to the soldiers, 
and saw Ave or six of these soldiers advance and fire 
upon the multitude, and soon thereafter, when the 
muhitude were beat off, the deponent saw a boy 
with black hair lying within ten yards of the turn* 
piie where the deponent was standing, and saw 
four other persons lying at different places upon 
the street ; and saw the first mentioned boy bleed- 
ing at the ear. Causa uuentus patet. And this is 
the truth, as he should answer to God. Sic sulh 
tcribitur^ 

James Nbilson* 
Anjor. Fletcher. 

WILLIAM. GORDON, baxter, and servant in 
^e common bakehouse in Hastie's Close in Edin- 
^^^^ aged lwenty-oneyearS| or thereby, uiioiarriedy 
solemnly sworn, purged of malice^ partial counsel, ex* 
wined and interrogated, deponed. That, the time and 
plaice libelled^ the deponent being at the heiad of tho 
tufopikeatlhe bfu:kof theMeuse-wetl,did from thence 
^Captain Porteous, pannel, who was then upon the 
north-west coiner of the gibbet, wave his firelock 
to and again ; and thereafter saw the said firelock 
while in his hand go off, and saw the fire and soioke 
go out at tiie muzzle of it ; and this was the first 
shot which the deponent heard that day, but heard 
several shois thereafter ; and that the shot which the 
panuel fired was soon after the deceased Andrew 
Wilson was cut down. Causa scUntia patet. And 
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this is the trutli^ as he shcnlld ansliver to Grod. Sic 
subscribitvr, 

William 66RD0N. 

Andr. Fletcher. 

JAMES NASMITH, servaAt to Colin Albon, 
-Wright in Edinburgh, aged tweiiiy-six years, or there- 
by, married, solemnly sworn, purged of malice, 
partial counsel, examined and interrogated, deponed, 
That, time and ptece libelled, and soon after the de- 
ceased Andrew Wilson was cut down from tfaef 
gibbet, the deponent being upon the causeway of the 
north-east end of the scaffold, beginning to take 
down the scaffold ; and did then bear the panneli 
"who was towards the north end of the scaflfbld, 
say several times to the soldiers under fais commiaiidy 
Fire,and'be damned ! ai>d at thcTsam'e fiiii^ saw th^ 
jTannel advancing westward, with his piecel prea^tii^ 
id in his hand ; and immediately after Uearinjg tHii 
foresaid words, he heard several shots go off^; ^tiH- 
when the foresaid words were sfibkeii by the pkhri^l/ 
he was passing by the deponent westward abou^ a 
yard or two distaiit froni him. Cdusn seteritici fkiM* 
And this is the truth, as he should ahswei" to GK)d' 
Sic subscribitury 

Jambs NasmitA* 

Am)R. Fx ETCHER- 
DAVID BROWN, servant to Colin Alisoh, 
Wright in lidinburgh, aged twenty-eight yfeirs, or 
thereby, unmarried, solemnly sworn, purged of ma« 
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lice, partial couasel, examined and interrogated^ 
deponed, Tha^ tioje and place iibeUed^ and after the 
deceased Audrew Wilson was .cut down from ibe 
gibbet, the deponent being standing at the east end 
oi the scaffold, assisting to puU it down ; and then 
saw the pannel, going along the north side of the 
scaffold westward, and heard him give orders to the 
soldiers under his command to iire> but does not 
remember the particular expression ; and imme- 
diately upon the orders being given as aforesaid, he 
heard several shots ; and when the deponent heard 
the paniiel give the foresaid orders, he was about 
the distance of the breadth of the scaffold from him. 
Causa scientia patet. And this ib the truth, as he 
Khould answer to God. Sic siibscribitur, 

David Bbown. 

Andb. Fletchbb, 

MATTHEW KIDD, servant to Thomas Miln, 
^acoti of the masons in Edinburgh, aged tliirtjf* 
thjee years, or thereby, married, solemnly sworn, . 
purged of malice, and partial counsel, examined and . 
interrogated, deponed^ I'lme and place libeUed, and . 
spon after the deceased Audrew Wilson was cut down . 
frgm the gibbet, the deponent being standing upon 
the . piainstones near Captain Todd's shop, he saw 
the paun^i goii>g, frop:^ the well at the Bow-foot 
westward, and saw b^m tire tbe.guu that was in his 
hand, ^nd thereafter give orders to the soldiers 
un4er bis cpuimfiiid to bie; thereafter heard hiqix 
C|U to ihp said soldiefs to level their pieces, aujd 

H2 
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saw the said soldiers fire ; and that the shot fired 
hy the pannel as aforesaid, was either the first or 
second shot, which shot he fired standing to the north- 
east of the scaffold, half way betwixt that and the 
Bow-foot well ; and that when the pannel ordered 
the soldiers to level their pieces, he was some yards 
nearer the foot of the Bow. Causa seientuB patet. 
And this is tlie truth, as he should answer to God. 
Sic subscribitur, 

Matthew Kidd. 

Andr. Fletcher. 

JAM ES MAXWELL, servant to Colin Alison, 
Wright in Edinburgh, aged thirty-two year», or there- 
by, married, solemnly sworn, purged of malice, 
partial counsel, examined and interrogated, de« 
poned, That, the time and place libelled, after 
Wilson was cut down and put in his coffin, there 
were some stones thrown by the mob anlbngst the 
guard; upon which he heard the pannel order 
the soldiers to turn in ; and immediately heard \ 

him give the soldiers orders to fire, and be damned; ^ 

and then saw him advance two or three paces, and 
saw his gun cocked, >ind his thumb upon the dog- 
head, and saw him fire the gun ; and immediately | 
before he heard any other shot, he saw a boy fall 
near a coppersmith's shop, to the north-west of the 
place from which the pannet fired his gun. There 
were six or seven more shoi after t'le orders were 
given ; and then he saw three men and a woman fall , 
one of which had a wound in his forehead; and 
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another in the side of his bead : That after the 

soldiers fired as aforesaid, be heard ihe paDoel say 

to one of the soldiers, that, if be did not fire, he 

would take his piece from him. Deponed, Thai he 

the deponent was then standing on the south side of 

the scaffold, helping to pull it down; ^ivhen he 

heard and saw what is above deponed upon ; and 

that the pannel was upon the north side of the 

scaffold about ten yards from it, over against the 

middle of the scaffold ; and deponed. That the pan- 

nel's shot at that time was the first he heard then shot. 

Depoued,That he was present at the time, from Wil« 

son's coming down to bis execution, till after he was 

cut down and carried away ; duriug which time he 

heard no fihot fired, until that fired by the pannel. 

Causa scientia patet. And this is the truth, as he 

should answer to God Sic subscribUurf 

James Maxwell. 

Ja. Mackenze. 

WILLIAM DOUGLAS, one of the soldiers 
in the city-guard, Edmburgh, aged forty-seven ycar^, 
or thereby, married, solemnly sworn, purged of m^* 
lice, partial counsel, examined and interrogated, 
deponed. That, the time and place U belled, us ibe 
executioner was going up the ladder to cut down 
Wilson, there were several stones thrown at him, 
which obliged him to come down Uie ladder ; at 
the same time, there were several stoiies thrown 
amongst the guard, before Wilson was cut down, 
at which t^me he beard the papnel say to the sol- 



180 Trial af 

diers^ be dlmiiied td you, fabugars, fire^ after wbicli 
be heard several ubots fired by the men, but knows 
ikothiug of the pannel's havhig iir^d ; and tbat these 
were the first shots he heard fiied that day, to the 
best of his knowledge. Deponed, That the patoel; 
when he uttered the words before mentioned, wab 
Standing at the south side of the gallows. Deponed^ \ 

That the first shots were fired before Wilson was 
cut down, and likewise some of them thereafier. 
Causa icientidB patet. And this h the trdth, ak be 
slhouid answer to God: aiAddeciates he canitot write. 
'Sic subscriditur, ' 

Ja. Mackenzie. 

ARCHIBALD YETTS, litster in the Abbey 
bf Holyroodhouse, aged forty-eight years, or there- 
by, married, solemnly sv^orn, purged of malice, pdr« 
tiai counsel, examined and interrogated, deponed 
That, the time and place libelled, a little after Wil- 
son was cut down from the gallows, he saw the 
pannei fire his piece among the timltitude, and im. \ 

mediately heard him say to his men, level your 1 

pieces, and fire, and be dainn'd ! whereupon there 
were a great many shots fired by them, and saw the 
pannei take a gun from one of the men, which be the | 

panne ' fired. Deponed, That he the deponent was 
withm SIX yards of the panq^l when he fired, wtid 
spoke the words before mentioned. Deponed, 
That at the time when the pannei took the gun 
from the soldier, he laid his own upon the 
scaffold, and tbat there were some pers<»»> but 
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Tety few, then statiding upoft tkt scaffold. D^ 

poned. That betwixt the tim« that ikt paonel 

fired his own piec^.aild hil takiag the gun Ironic 

the soldier, as aforesaid^ it might he about esght 

Of Otoe minittes. And deffoaed. That at the tin^ 

be £red the sec<Aid gun, tbere were several other 

gmis fired aft the saode tiolie. .Depoiies» That th^r# 

wab no shot fired before the fit st fired by the pau^ 

ileli and that the second shot firef^ by the pilii^i 

was pear th^ saihe plaoe M4ier^ he fired the firsts 

and that he had not moved above six or se^en jarde 

betwixt the first firing and the second; and thai 

some of ^he soldiers followed the pannei ia thai 

space, aikl returned with him again ta the place 

where be fired first. Causa sci&itUe patei. And 

this is the truth, as he shall ahswer to God. Si€ 

subscribUur, 

Archibald Yetts. 
Ja. Mackenzie. 

WILLiIAM MURRAY, barroWiriirn aitd hidivel- 
ier in £<linburgh, aged twenty-seven years, or there- 
by, married, solemnly sworn, piii^6d of malice, par* 
tiai counsel, examined smd interrogated, depolied^ 
Time ^nd place libelled, the deponent b^ing present 
at the executioQ of AndrevV Willson, he did obscfrVtb 
two of the sbldier^, ander the pannel'^ command, fire 
their guns, but their guns were fired up in the air;; 
thereafter he observed the panael fire hisgun ampngst 
the mdltitude^' whereupon he i>bserved a boy drop 
dowD^ and did hear the .ptmoei caU out to th^ 90l« 
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iierB, damn them for boagars, why did they not fire 
even farwaiHl and clean the street i At which time 
the deponent was standing about the south piilar of 
die Cornmarkety about twenty yards distance from 
the pannely as he apprehends. Further deponed. 
That after the said first firing, he observed the pan* 
Hel take a gun out of a soldier's hand^ and fire agaia, 
directing it towards a man he was pursuing, which he 
did thirty or forty yards, and upon firing, he observed 
the person so pursi#ed fall down. And being inter- 
rogated. How long his present dulness of hearing re- 
gained with him? deponed, He has been as dull of 
lieariag these seven years j>ast. Deponed, That the 
two shots from the two soldiers were the first firiog 
he heard upon that occasion* Causa scientia pa* 
t€t. And this is the truth, as he shall answer to 
God. Sic subscribiiur, 

William Murray. 

Da. £rskine. 

JAMES NICOLL, watchmaker in Canongate, 
-aged thirty-six years, or thereby, married, solemnl; 
sworn, purged of malice, partial counsel, examined 
and interrogated, deponed, That be was preseoti 
time and place libelled, at the execution of Andrew 
Wilson; and then he did observe the pannel fire bis 
gun, holding it out straight befoie bim^ amongst 
the multitude there assembled ; and as he beard the 
report of the gun, so he observed the smoke of the 
'powder coming from the gun ; and this shot was 
the first he heard upon that occasioD ; and the panr 
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nel, vthen be thus fired, was standing betwixt tbe 
gibbet and one Mr Cunningham's shop, on tha 
north side of the street, near the north east end of 
the scaffold. Causa saeniiapatet. And this is the 
trutfa^ as be shall answer to God. Sic subscribitufp 

James Nicoll* 
Da. £ASKiii<. 

WILLIAM JAMESON, merchant in £dhi- 
lyargh, aged twenty-four years, married, soiemniy 
swoin, purged of malice, partial counsel, examined 
and interrogated, deponed, That he was present, 
time and place libelled, at the execution of Andrew 
Wilson ; and about the time when they were cot* 
ting down the criminal, the deponent then standing 
within three or four yards of the pannel, did hear him 
give orders to the soldiers that were behind him to 
fire, and immediately thereafter he did hear the pan* 
ne\ fire the gun that was in his own hand ; and upon 
bis firing, observed the smoke of the powder come 
from it ; thereafter he observed the pannel take a 
gnn from one of the soldiers, but what use he made 
thereof, he knows not ; and it was very short time 
betwixt the pannel's firing and his taking tbe gun 
from the soldier, as also ^ very short distance be- 
twixt the place where he fired, and where he took 
the said gun ; the place of his firing, to the depo- 
nent's memory, being near to Robertson's Close 
head; and where he took the gun, was a very little 
way np the street from it ; and the shot be heard 
from the pannel's goa was the firat he hetfid that 
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as he aball answer lo God, Sic subserihituff. 

William Jambson. 

JOHN MOFFAT, baxter, and servant in the 
common bakehouse in Hastie's Close in Edinburgh, 
aged twenty-six years, or thereby, married, solemn- 
ly, ijwornr purged ««£ matice^ pai^tml c^i^asel; esaiilki- 
ned and -intenogaled, deponed. That, at the tiin^ 
ahid piace libelled, the deposent was staoding io 
Mj* Orr's door, dn the south side of die Gfassmar- 
ket; aud some short time afl^ Wilson was cot 
down, he saw the pannel take a gun out of one d 
t))e soldiers' hand> before Mr Todd's shop-door, 
>yhich he immediately fired ojfF towards the north* 
west ; a little befoie which, the deponent saw him 
fire his own gun from the same piace : That upon 
the captain's firmg, the deponent saw some of the 
soldiers^ who, stood behind tbe Cornmarket^ fire 
their guns up in the air. Causa scienna .p$iei* 
And this is the truth, as he shall auswier to God. ^c 
subscriiitur, 

John Moffat. 
GlLB. EuuoT. 

JOHN STEWART, merchant in Ediitburgb, 
aged thirty years, or thereby, unmarried, solemnly 
sworn, purged of malice, partial counsel, examined 
and interrogated, deponed, That, at the time and 
^'^acelibelledy the d^uiieiit was standmg in a wia« 
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dow of Wins' Garden's hoUie, ota the souih side'of 
the sczftold : That some short time before WiUoir 
was cut dowh^ B^oa' sofue* stones bein|r thtvwn at? 
the haogfmii], he ' observed the paoa^l jamii clowti: 
from the south slide of the seaffoid^ and walk up 
bfhkiy tovrards the pkce where die dkcnrbaace 
was, but nbtbifrg id his hand but a cane $ imme* 
diately after tiiis^ Wilson was cut down i upon' 
which the guard that attended the execufiotr begti# 
to march up the Bo^ ; and'that, at the noyth-weBt 
corner of the galit^ws, he observed the jpfaitmei take a* 
gun out of a soldief^s band, with which he jiulbed ba^kf 
the multitude; and that, wheti the^pandel came thti- 
length of the Boiv»foot, being' upon the rear of bis 
men, he saw him receive a stroke with astbne; up«^ 
<)ti U'liich he suddenly turned about^ and iK^av^ im^ 
I^iece tb and ^aiti' tt>ii^ards the mukitude^ bUl^llh^ 
out firings but a very little after that, he' turned a^ 
hout all at ohce/ and stepped some steps forward, 
andfir^d off his piete towards the crowd westward : 
^hat this was the first shot which the deponent either 
lieard or 8a>^ made that day; • Catka'sciehtm patet. 
And this is the truth, as he should answer to God. 
^ic subicritiitur, 

JoUN Stewart. 
OiLB. Elliot; 

JOHN GIBBy cowfeeder in Ganongate, aged 
fort^-tour years, or thereby, married, solemnly sworn,' 
purged of malice, partial counsel, exaitained and in* 



186 Trial of 

terrogated, depouedyTbat, lioie and place lit>elled,he 
mras standing at Mr Robertson s Close^head^ in the 
Grasaaiarkei: That a very little after the hangman 
had beqn on the ladder, as he thought ^o cut down 
WilfloUy he obsenied tlie pannel vriib bis gun in bis 
hand, advance towarcb the cj:owd9 where the distur* ' , 
!>attce was, and present his piece three times, the last |^ 
of which times, the deponeot thought he fired her oS, ^ 
for be saw the priming burn in the pan, but could not 
see the fiery smoke at the muszle, because of the 
crowd; neither could he with certainty diaiinguiiih 
ibe report, because several other pieces were fired off 
at the same tmie : That upon these piece^s. being so 
fired, he saw one Mr Niel drpp dpwn.at the M^use* :, 
welt : Tbat.before the fii iog above, mentioned, be ne^ 
ther heard nor saw a shot ipade that day. Causa 
uientiapatet. And this is the truth, as be should 
aQswer to Godt Sic snifcriHtur, 

John Gibb* 

JPollou tlie Witnesses adduced for the PanneL \ 

GEORGE SMEITON, writer in Edinburgh, 
aged thirty years, or thereby, married, solemnly j 
sworn, purged of malice, partial counsel, examined i 
and interrogated, deponed. That, time and place li- 
belled, he was present at the execution of Wilson : 
That when the executioner was doing his dut» b^ 
saw Captain Porteous come off the scaffold, be- 
cause the mob was crowding upon the guard ; snd 
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^while the paiinel was eoflfoavoiirtBg to keep off tbe 
mob, he saw a man with a silk napkio about his 
neck press dpon the pannel, and seem to endeavour 
to grasp at, but that a young gentleman there, ia 
g^reen clothes, kept faim off; and then the pannel 
returned to the scaffold; but about the tiiue the 
criminal was cutting down, or to be cut down, the 
paniiel went off the scaffold again; and about that 
time there were stones thrown by ibe mob at the 
haogman and die guard, and some, of them fell 
amungGft the guard: That, so fmr as tbe deponent 
could observe, being upon a bartizan, upon the 
soutb side of the scaffold, five story high, the stones 
seemed to tie pretty large, but the deponent cannot 
tell ibe dimensions; and then he: soon observed a 
shot, ^hich was the first that he observed,, and came 
from one of the soldiers ; and this shot was after 
the criminal was cut down ; and after this shot, in 
a very little followed three or four other shots ; and 
at thii time the pannel had iiis piece presented to- 
wards the multitude ; and that he saw the flash of 
the pan of the jioldier's gun that fired the first shot. 
Deponed, That the pannel was pretty near the sol- 
dier that fired the first giin. .Causa $cientue pateL 
And this is tbe truth, as he should aqswer to Qod« 
iSic subscriUiur, 

Geo. Sm£itok» 
Wa. Pringle. 

THOMAS HARTON, doctor in the regiment 
of Welsh Fusiliers, in the Canongate, aged thirty** 




tint years, or ihertby, umMrried, soleiniily ftworn^ 
purged of malice, partial counsel, examined and m- 
ferrogated, deponed^ Time: and place libelkd, he 
Iras present! at the eaeoulion of WiUonv when he 
saw sevettil s«ones thrown by the mob at the guard, 
of** such' bignesa that was anffioieot to have killed 
them, in case they had bit them in a proper place; 
itbicb continued; sonua latle -tionefe Deponed, That 
while- the crinrinal was hanging .upon the gaJlowSi 
the d^enent saw a man 'pseaa > to wands the pannel ; 
and beiag com^ near hitt», he held :gp. bis Jiaodta 
faitti in a.tbreat^mng manner ; bnt the deponeotdid 
hot hear what words he uttered. . Depoiiedi 1b( 
when the pannel was upon the acaffold, be bad no 
gun in bfa- hand; but when he came off agtio^lM 
tboka'gun^ from a soldier* Deponed, Tbatwbea 
the pannei came off the acaffold, b« went about to 
the irrest side, and turned' about towatda. the norliii 
endeavouring to get bis men together, which be 
Cbnld not well do, they beibg ao much interspersed 
vith the mob-; andtbey continuing «till to throw the 
stones, the pannei turned about With his Cuce towsrda 
the west ; and having his fusee in such a manner in bis 
hand, as if lie had not designed to fire, bat waving 
it from side to side, rather seeming to intioiidate 
them : and at this time there was a soldier came 
upon his right hand, and fired close by the pannei; 
and- this was the first shot the deponent observed : 
and deponed, Tliat he had his eyes fixed upon the 
pannei all this time. Deponed, He did not see the 
pannei fire ; and be is very well aiaured, that 1^ 
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jdid not ^ce at that time* Depomd, That ibis shot 
^aa ioiBiediataij after ^he cnminal waa out dowq. 
Defyonedy That after this^ the paooel endeavoured 
to carry off his ineo* Deponed^ That the soldier 
• that came up by^ the paonel's right side, came up 
from behiod him* Causa sdentue patet* Aod 
this IS tlie truths as he^should aaswer to God* Sie 
subscribUur^ 

. Tho* Harton. 
Wa. Pbingle* 

DAVID RAMNIE, merchant in Edinburgh, 
aiged forty years, or thereby, married, solemn^ 
aworn, paired oi malice, partial counsel, exaniine(d 
and inten-ogated, deponed, That after the first fir- 
ings - were over, the deponent from his own window 
10 the land above Bailie Dewar s, at the foot of the 
Bow, ^saw the pamiel draw off his oi^n, and marcl^ 
ii^ up the Bow, halt at Bailie Crocket's sh9p> at 
which time the deponent heard some soldiers fire, 
which the deponent apprehended was in the rear ; 
the deponent looking upwards, and they that fired 
not beii^ under his eye. Causa aoimtia patet. And 
this is the truth, as he should, answer to God* Sic 
vABcribitur^ 

David RAiiiiip» 

. AnDR. FliBTQUBR. 

JOHN CLARK,^ serjeant iovthe. regiipent of 
WeUb 'Fusiliers,. agied» ihtrty-»three .y§ars,or Itbere- 
by,' umnarriedi solemnly ewarny. purged; #f m^tii^^x 



^1 
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partial counsel^ eiamined and interrogated, depon- 
*edy That, the time libelled, ihe deponent waa sent by 
tbe captain who commanded the detachment of the 
King's forces in the ' Lawnmarket to the place of 
execntiony to get orders from the Magiatratea or the 
pannel ; and having gone up to the scaffold, and 
^ile the deponent vtt/^ Gonversiiig with the pannel, 
he saw a stone thrown at the executioner, which cut 
him in the nose so that he bled ; and about the 
same time there was a stone about the bigness 
of the deponent's two fists, hit the calf of the de- 
ponent's leg ; upon which the deponent with the pao- 
nel came' down from the scaffold, and thereafter saw 
the pannel moving his fusee in order to keep ofi the 
crowd, who had by that time pressed upon the guard, 
and drove them about four or five yards from the 
place where they were posted at fijst; and thereaf- 
ter the deponent saw Captain Porteous endeavouring 
to keep off the mob with bis fosee, waving it to and 
again, telling tbem to. keep off, or he would fire, 
but that there was no fire at that time ; and the depo- 
nent then walking towards the West Bow, saw four 
or five of thc^ soldiers presenting their pieces, and 
saw one of tbem advance to the right where the de- 
{tonent was standing, and fire upon the crowd; 
which was the first shot the deponent heard ; at 
wfaich time the deponent saw the pannel upon his 
left hand, about seven yards from him ; and then 
the deponent ^saw tt>^oJother of the soldiers come up 
betwixt the pi|nnel and the deponent, and fiie in the 
air ; aitfd thereaftei; heard four or five more shots^ 
which the deponent thinks were fired betwixt the 
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place trhere the deponent was standing and the patf* 

nel ; and the deponent durii^ that ttoie had his eye 

fixed upon those \('ho fired, and did not observe Cap* 

taiu Porteous fire or give orders to' fire ; and upon 

the first shot as aforesaid, the deponent observed H 

man drop at the entry of Robertson's Close. Causa 

teientiie patet. And this is the trath, as he shall an* 

swer to God. Sic subscribiturf 

John Clark. 

An DR. Flktchcb. 

COLIN CAMPBELL of Ardonnick, aged for- 
ty-four years, or thereby, married, solemnly sworn^ 
purged of malice, partial counsel, examined and in- 
terrogated, deponed. That, at the time and place li- 
belled, the deponent, in a window from Mrs Cai^ 
xnichaers, opposite to the scaffold, observed no dis* 
turbance, tilt once the executioner was going up the 
ladder to cut down the deceased Wilson; and then 
saw some stones thrown at the executioner, upon 
which he retired ; and as he -was passing the Corn- 
market, the deponent observed one of the atones 
hit him, arid saw some stones thrown at the guard 
who were upon the north side of the scaffold ; and 
saw the panuel inakitig motion with hi» fusee to 
ieep off'xbe mob : and afterwards turned towards 
the foot of the Bow very tiVilly ; aud llicn saw a 
stone hit biie of'lhe soldiers; and which soWier the 
deponent saw present his firelock } and saw another 
8toi>e hit the same soldier ;^and^ thereupon the said 
«6ldier pointed bis ifirelock' westward, bnd fired im- 



-n)pd'^9!Nly;.:9^|K|,:?x^tbei: soldier fired unmedUtely 
«fiAer jbijDOy, ^viiu^h r&iDgjs. tqok^ ^the deponent's . e^es 
^pQi pff, tt)e.«pi9fael^,and,jyir^ich two firings ^he 
id^p9.WW *J«J4t8^ ^^ethe fijst t^^t wei^e fired by the 
jf9id/two soldiers who had advanced among die 
^pwd .from, their pa^ty. Cfima seienfi^ fotet. 
^fid.thisia the (truth, as he sh^iiLd answer to God. 
Sic mbscribiiur, 

Colin Campbell. 

Andr. FletcheBw 

WILLIAM MEANIE, serjeant in the City 
(^luard of Edinburgh, aged forty-^jght yeairs, or 
.thereby^, piarried, solemnly .«worn, purged of malice, 
^pai;^ cpji^iisel] eKafpiped and; injterrogated, deponed*, 
.That, tinae and place libelled^ and.abput the time 
.tlte df^ceased Andrew Wilson was cut down, there 
.jwere.^howers of;Stone& thrown at the g^ardy.and par- 
iJ^i^larly one big/stone Ugl^ted. betwixt th^ deponent 
;fK9d Serjeant Fiplay„ above three pound ..weight; 
.wd>ha^ the drumjuer was cut. in the head witb a 
.atOQj^ suu) the dr,um struck with a stj9ne;.and that 
iAlisxa^er . lyiujihet, sentinel, one pfi the. guard, 
ih^d :iM9>. should^ ttMe. brqke with a stone; ana 
iih^t,if^for^ tbesi^ stroke?, were^gjjren, Jthe deponent, 
iby -order pf the panne), was drawing oflF, . anjd, fprm^ 
iing his men in the foot of the Bow ; Tkat^ th^ pannel 
cg^v^thq. deponent jbis.fuseei,w.^ic;h w^s the fusee the 
•j^aimels o^inarily carped,, to. ^epj while he attended 
U^lje e^pcpt^a an|d the..pr^ers^;;.w,l^iph thei deponent 

6 
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given to cut dpwo Wilson, axid before the pannel 
came down from the scaffold. Causa scientice 
patet. And this is the truth, as he shall answer to 
God. Sic subscribitur, 

William Meanie. 

Ja. Mackenzie. 

ALEXANDER CAMPBELL, apprentice to 
George Young, surgeon in Edinburgh, aged eight- 
een years, or thereby, unmarried, solemnly sworn, 
purged of malice, partial counsel, examined and in- 
terrogated, deponed. That, at the time and place 
libelled, he saw several stones thrown among the 
guard, after Wilson was cut down ; and saw two of 
toe soldiers of the guard step aside from among 
the rest and fire ; and these were the two first shots 
that he heard. Causa scientice patet. And this is 

*e truth, as he shall answer to God. Sic subscri- 
bitur, 

Alexr. Campbell. 
Ja. Mackenzie. 

Matthew HOWERT, soldier in the city 
v^uard of Edinburgh, aged forty years, or thereby, 
'harried, solemnly sworn, purged of malice, partial 
counsel, examined and interrogated, deponed, That 
he was present at Wilson's execution, at the time 
libelled ; and that, before and after Wilson was cut 
^OWM, there was a great many stones, both great 
^nd small, thrown among the guard by the mob : 

I 
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That after the pannel came down from the scaffold, 
he saw him wave his piece he had in his hand, but 
did not offer to present it ; then he saw a soldier 
step out from the rdst, and fire his piece in the air; 
as likewise two or three soldiers, that fired there- 
after, did likewise fire their pieces in the air; and 
that these who tirtd first were standing close by the 
pannel and the deponent ; and these were the first 
shots he heard that day ; and he heard the soldiers 
say, one to another, Fire, or we shall all be knocked 
down ; and upon more stones being thrown among 
them, several of them did fire ; but, before that time, 
he heard the pannel say to the soldiers twice, Do 
not fire. After these shots were fired, the Captain 
marched up towards the Bow, and the men fol- 
lowed him : That, at the time that the shots were 
fired, as aforesaid, the pannel was standing at the 
foot of the steps of the scafi^old, with his face to- 
wards the Castle. And deponed. He was one of 
those that followed the Captain, nor did he see the 
Captain fire as he was going up the Bow: That, 
when the Captain was marching on the head of the 
men up the Bow, he heard a dropping shot or two 
fired from the rear ; nor did he see the Captain re- 
turn again towards ihescaflbid, but marched straight 
on up . to the town. Causa scientice patet. And 
this is the truth, as he shall answer to God. And 
declared he cannot write. Sic subscribitur, 

Ja. Mackenzie. 

DAVID M ARTINE, soldier in the City Guard 
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of Ediaburgb, aged forty years, or thereby, married^ 

solemnly sworn, purged of malice, partial counsel^ 

examined and interrogated, deponed. That he, the 

deponent, was one of the party of the City Guard 

who attended the execution of Andrew Wilson; 

and, before there was any firing, he did hear the 

pannel call to them, Not to fire; and, before that, 

the deponent had his shoulder-blade disjointed with 

a stroke he received upon it with a stone. Coma 

scientist patet. And this is the truth, as he shall 

answer to God. And declared he cannot write. 

Sic subscribitur, 

Da* Erskine. 

WILLIAM BYRES, soldier in the City Guard 
of Edinburgh, aged fifty-one years, or thereby, mar- 
ried, solemnly sworn, purged of malice, partial 
counsel, examined and interrogated, deponed, That 
he was one of the City Guard who attended the 
execution of Andrew Wilson ; and that he did not 
hear Captain Porteous give any orders to fire; but, 
when the firing happened, he was at some distance 
from the pannel ; after the firing of several shots, 
the pannel called unto the soldiers, To fall into 
their ranks, and follow him; which, accordingly, the 
deponent and the rest did ; falling in gradually, as 
they were able; and followed him to the guard- 
house, till they were dismissed ; and, in their march 
up the Bow, did hear one shot, that came from the 
rear, but by whom he knows not. Causa scientia 
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patet. And this is the truths as he should ans^tr 
to God. Sic subscribitur, 

William Byres; 

Da. £rskimIs. 

JAMES ARMOUR, Writer to the Sign«, 
figed fifty years, and upwards, inarried, solemnly 
sworn, purged of malice, partial Counsel, examiued 
and interrogated, deponed, That he m as looking ov^ 
a window to see the execution of Andrew Wilson; 
after the criminal was thrown over and cut dowiii 
he observed the crowd of people throwing stones of 
considerable bigness, but against whom they were 
directed he knew not ; but they fell among the soi- 
diel's ; upon which he heard two or three shotd, bat 
from whose hands he did not observe : Thereupon 
there was an intermission for two or three minutes ; 
but thereafter, when the pannel, with his party, 
were retiring, which they did in great confusion and 
disorder, the crowd pursued after them, renewed 
the throwing of great stones, and in great nuiDber; 
upon which some of the soldiers turned about, and 
marched back, some eight or ten paces, still in dis- 
order ; a'nd then heard a good number of mor6 shots 
fired, which, to his grief, he saw did great execu- 
tion. Causa seietitue patet. And this is the truth, 
as he should answer to God. Sic subscribitur, 

James Armoub. 

Da. £rskin£. 

JOHN ROBERTSON, stabler in the Grass* 
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market of Edinburgh, aged thirty years, or thereby, 

married, solemnly sworn, purged of malice, partial 

counsel, examined and interrogated, deponed, Thar, 

at the time libelled, as he stood in his own window, 

in rfie Grassmarket, he saw the pannei, with his piece 

in bis hand, moving it to and again, keeping off the 

mob ; and heard him say. Fire, or I will fire, does 

not know which of the two : That immediately 

after this, he saw a single man step out, three or 

four paces before Captain Porteous, and fire his 

piece; and the deponent verily believed, that the 

people who fell near his Close got their wounds by 

that shot ; because they were lying that place to- 

xvards which the man seemed to point* Deponed, 

That he heard, some firing towards the foot of the 

Bow, before the last* mentioned shot. Ca^sa scien* 

^(^ paUt* And this is the truth, as he should an« 

»»^r to God. Sic subufribiiur, 

. John Rodbrtson. 
GiLB. Elliot. 

GEORGE VINT, coal-grieve to Sir William 
Baird of Newbyth, aged forty- six years, or thereby, 
Qiarried, solemnly sworn, purged of malice, partial 
counsel, examined and interrogated, deponed, That^ 
at the time libelled, he was in John Robertson's 
window, in the Grassmarket, when he obsened 
the pannei moving his piece to and again, as if 
keeping off the mob ; and at the same time, he saw 
one of the soldiers, a black haired man, step for* 
ward before the pannei, and fire his piece ; upon 



198 Trial of 

Mhich the paDnel turned about to him and pushed 
him into his rank. Deponed, That he did not see 
the pannel fire at that time, or any other ; and that 
the mentioned shot was the first he heard or saw 
that day. Causa scientia patet. And this is the 
truth, as he should ans>ver to God- Sic subhcri" 
hitur, 

Geohgb Vint. 

Gi LB. Elliot. 

ALEXANDER THOMSON, town-officer ia 
Edinburgh, aged forty years, or Aereby, married, 
solemnly sworn, purged of malice, partial counsel, 
examined and interrogated, deponed, That, being 
upon the scaffold on the i4th of April last, when 
Wilson was executed, the pannel sent him to the 
Magistrates, who were in William Orr's bouse, to 
know of them how long the criminal should yet 
hang upon the gallows : That he returned to the 
pannel with the Magistrates' direction, which was, 
that he should still hang a quarter of an hour ; but, 
before the half of that time was expired, Wilson was 
cut down. Cama scientia patet. And this is the 
truth, as he should answer to God. Sic subscri^ur, 

Alex. Thomson.^ 
GiLB. Elliot. 

PETER COLSTOUN, merchant in Edin- 
burgh, aged twenty- five years, or thereby, married^ 
solemnly sworn, purged of malice, partial counsel, 
examined and interrogated, deponed, That, time and 
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place libeliedjand after the first firing, the deponent, 
being standing under the north-west corner of the 
Cornmarket, saw the pannel march the guard un- 
der his command up the West Bow ; and saw seve» 
ral of the rear of that guard fire upon the people 
assembled at the execution ; and, at the same time, 
observed, that the pannel was within the first turn of 
the West Bow, and so out of the deponent's view. 
Causa scientia patet. And this is the truth, as h» 
should answer to God. Sic subscrUtitur, 

Pjster Colstoun. 

« 

Andr. Fletchqb. 

JOHN KENNEDY, surgeon in Edinburgh, 
aged fifty years, or thereby, married, solemnly 
sworn, purged of malice, partial counsel, examined 
and interrogated, deponed, That, some short time 
after the execution of Andrew Wilson, in April last, 
the deponent attended the persons of the Town 
Guard after-mentioned, viz. Alexander Mushet^ 
soldier, the spine of whose shoulder-bone was crush- 
ed, and Alexander Braid, soldier, who had a contu* 
sion in his right foot, both which persons informed 
the deponent, that they received these hurts at the 
execution of the said Andrew Wilson ; and that the 
last- mentioned person is lame to this day. Causa 
sciehtice patet. The deponent was employed to 
wait upon the said persons. And this is trulh, as 
he should answer to God. Sic subscribitur, 

Jo. Kennedy. 

VNDE. Fletcher; 
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The Lords Justice Clerk and Coiumissioners of 
Justiciary ordained the assize to inclose instantly, in 
a room prepared for them in the Exchequer, and re- 
turn their verdict in the Old Court-House to mor* 
row, at four oclock at night ; and the whole fifteen 
to be then present, each person under the paiu of 
law, and the pannel to be carried back to prison. 



Curia Jcstjciari-e, S, D. N. Regis, tenta in piae- 
tbrio burgi de Edinburgo, vigesimo die mensis 
Julii, miilesimo septingentesinio trigesimo' sexto, 
per honorabiles viros, Andream Fletcher de 
Milton, Justlciariuin Clerlcum, Dominum Jaco« 
BUM Mackenzie de Roystoun, Magistnim 
Davidem £rskine de Dun, DominosGuAL- 

TERUM PrINGLE dc Newhall, etGlLBERTUM 

Elliot de Minto, Commissionarios Justiciariij 
* diet. S. D.N. Regis. 

Curia legitime affirniatat 

Iniran, 

John PORTEOUS, lately one of the Captain- 
Lieutenants of the City- Guard, pannel. 

Indicted and accused as in the former sede- 
runts. 

The persons who past upon the assize of the said 
John Porteous returned their verdict in presence of 
the said Lords, whereof the tenor follows: 
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Edinburgh, July 20, 1736. 
The above assize having inclosed^ did choice Sir 
John Inglis of Ciann>nd to be their Chancellor, and 
James Davidson, bookseller in Edinbucgb, to he 
their Clerk ; and having considered the indictment 
al the instance of Duncan Forbes of Ciilloden, 
Esq. bi^ Majesty's Advocate for his Highnesses in* 
teresty against John Porteous, late one of the Cap« 
tain* Lieutenants of the City Guard of Edinburgh, 
pannel, with the Lord Justice- Clerk and Lords 
Commissioners of Justiciary their interlocutor 
thereupon, and depositions of the witnesses adduced 
for proving thereof, the pannel's own judicial con* 
fession, and depositions of the witnesses adduced 
for the said John Porteous, pannel, his exculpation, 
they all in one voice found it proven, that the said 
John Porteous, pannel, fired a gun among the 
people assembled at the place of execution, and 
time libelled ; as also, that he gave orders to the 
soldiers under his command to fire ; and upon his 
and their so firing, the persons mentioned in the in* 
dictment were killed and wounded ; and found it 
proven, that the pannel <^nd bis guard were attack- 
ed and beat by several stones of a considerable big- 
ness, thrown amongst them by the multitude, where* 
by !;everal of the soldiers were bruised and wounded. 
In Mritness whereof, our said Chancellor and Clerk, 
iq our name, have subscribed these presents, day 
aiid place foresaid* SiG subscribitur, 

Jo. Inglis, Chancellor. 
jAMi^s Davidson, Clerl^^ 

la 
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The Lord Justice Clerk and Lords Commis- 
rioners of Justiciary, having- considered the verdict 
of assize returned against John Porteous, pannel, of 
this date, tbey, in respect thereof^ by the mouth of 
John Dalgleisb, dempster of Court, decerned and 
adjudged the said John Porteous to be taken from 
the Tolbootb of Edinburgh, upon Wednesday the 
e^hth day of September next to come, to the Grass- 
market of Edinburgh, the common place of execu- 
tion of the said burgh, betwixt the hours of two »d 
four of the clock of the afternoon of the said day, 
smd there to be hanged by the neck upon a gibbet, 
by the hands of the executioner, until he be dead ; 
and ordained all his moveable goods and gear to be 
escheat and inbrought to his Majesty's use, which 
was pronounced for do^om. Sic suSscribiiur, 

And. Fletcher. 

Ja. Mackenzie. 

Da. Erskine, 

Wa. Pringle. 

GiLB. Elliot. 



Curia Justiciartje, S. D. N. Regis, tenia in No- 
vo Sessionis Domo burgi de Edinburgo, tertio die 
mensis Septembris, millesimo septingentesimo 
trigesimo sexto, per honorabiles viros, Andream 
Fletcher de Milton, Justiciarium Ctericum^ 
Doiiiinos jAcofiUMMAOK&NZiE de Roystoun^ 

lU 
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et GuALTEKUM Prinole de Newhally Com« 
missionarios Justiciarii^ diet. S. D. N. Regis. 

Curia legitime affirmata* 

1 ME said day the Lord Justice Clerk delivered a 
ietter froai his Grace the Duke of Newcastle, one 
of his Majesty's Principal Secretaries of State, 
whereof the tenor follows : 

Whitehall, August 26, 1736. 
My LiOBBs, — ^Application having been made to 
her Majesty in the behalf of John Porteous, late 
Captain- L*ieutenant of the Citv Guard of Edinburgh, 
a pi isouer under sentence of death in the gaol of that 
city, I am commanded to signify to your Lordships 
her Majesty's pleasure, that the execution of the 
sentence pronounced against the said John Porteous 
be respited for six weeks from the time appointed 
for his execution. 1 am, my Lords, your Lord- 
ships' most obedient humble servant. Sic subscribi" 



iur, 



HoLLEs Newcastle; 



Directed on the back thus, " To the Right Ho- 
nourable the Lord Justice General, Justice Clerk, 
and other Lords of the Justiciary at Edinburgh.'^ 

Tliereafter, the said Lords gave their warrant to 
the Magistrates of Edinburgh for slopping the said 
execution, whereof the tenor follows :— By the 
Right Honourable the Lord Justice Clerk, and 
Lords Commissioners of Justiciary : Whereas her 
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Majesty^ guardian of the kingdom^ has t>€en gia- 
ciously pleased, by a letter signed by his Grace 
the Duke of Newcastle, one of his Majesty's Prin- 
cipal Secretaries of State, to signify her pleasure to 
us, that th^ sentence of death pronounced against 
John Porteous, late Captain- Lieutenant of theXI)ity 
Guard of Edinburgh, present prisoner in the Tol- 
booth of Edinburgh, which was to have been exe- 
cuted upon him upon the Bth day of September in- 
stant, be respited for six weeks from the time ap- 
pointed for his execution. These, therefore, in 
obedience to her Majesty's commands, discharge 
and prohibit the Magistrates of Edinburgh, and all 
other officers of the law, from putting the foresaid 
sentence of death in execution upon the said John 
Porteous till the 20lh of October next to come ; on 
which day, the said Magistrates of Edinburgh are 
hereby required and ordained to put the former sen« 
tence of death in execution upon the said John 
Porteous, in all points, as they will be answerable. 
Given at Edinburgh, the third day of September, 
1736 years. Sic bubscribitur, 

Andb. Fletcher, 

Ja. M^CKIilNZIG. 

Wa. Pbinglb. 

Extracted furth of the books of adjournal, upon 
this and the preceding one hundred and twen- 
ty-four pages, bv me, John Davidson, Clerk 
to the Court of Justiciary. 

Jo. Davidson, Cik. 
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WILLIAM MACLAUCHLANK 



Curia Justiciaria, S. D. N. Regis, tenta in Nova 
Se^sioi^is Dome burgi de Edinburgo, undeci* 
mo. die mensis Martij 1737°^% per honorabiles 
yiros, Andream Fletcher de Milton, Justici- 
arium Clericum, Dominum Jacobum Macken- 
zie de Roysioun, Magistrum Davidem Euskins 
de Dun, Dominum Gilbertum Elliot de 
Minto, et Magistrum Alexandriuai Fbaser 
de Strichen, Cpmmissionarios J usticiarii, dictQS 
S.D. N. Regis. 

Curia legitime affirmata. 

Intran. 

William MACLAUCHLANE, late servant 
to the Countess of Wemyss, prisoner in the castle 
of Edinburgh, panneK Iiidicted and accused at 
the instance of Duncan Forbes of Culloden, Es- 
quire, his Majesty's Advocate for bis Higbness's 
interest, for the crimes of murder and fire raising^ 
and others, as is more fully mentioned in the in* 
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dictment raised against him thereancnt. Mak- 
ing mention^ That whbreaSi by the law of God, 
the common law, the municipal laws and practice 
of this kingdom, and the laws of all other well- 
governed realms, privy conspiracies to raise, pro- 
cure, and move, and the raising, procuring, or 
moving seditious commotions of the people^ mobs 
or tumults, in violation of the laws, repose, and 
tranquillity of the kingdom, xn* any part thereof; 
the convocating the lieges by beat of drum ; and 
1]ieir assembKng themselves riotously and tumult^ 
uously tc^ether, armed with guns, Lochaber-axes, 
or other warlike weapons whatsoever, within 
burgh, without the special licence of the Sove- 
reign, or the Magistrates of the same \ thie sur- 
prising, invading, or seizing the guard room of any 
burgh or city, by force or violence, disarming and 
driving out the soldiers placed there, for the preser- 
vation of the public peace, and the taking away their 
arms \ the violent and masterful seizing and secu- 
ring the gates of any city or biifgb, by numbers of 
dissolute and disorderly persons, riotously assem- 
bled, whereby the lives and property of the inha- 
bitants were put under the power, and exposed to 
the rage and caprice of the giddy and profligate 
part of the people ; the insulting, stoning, and re- 
sisting Magistrates in the due execution of their 
offices ; the raising wilful fire, and forcibly break- 
ing open the doors of public prisons, and by force^ 
threats, or terrors, extorting the keys from the 
^4wfid keepersy and setting at Iftrge prisoners la^ 
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Mly confined for capital or other heinoas crimes ; 
and the committing wilful and delil>erate mardery 
under cloud of night, in derision of public justice^ 
in open defiance and contempt of his Majesty's 
lows and authority ; and attended with circum- 
stances of brutal cruelty, were most enormous and 
detestable; crimes destructive of the public peace; 
dangerous to the lives, liberties, and property of th^ 
subject ; subversive of all laws, govern ment^ and so- 
ciety t odious and abominable in the sight of God 
and man, and most severely punishable : Nevex- 
tHiii-ESs, It was of verity. That the said WiHiam 
Maclauchiane had presumed to commit, and was 
guilty of all or one or other of the foresaid abo- 
minable crimes, sfggravated as aforesaid: Im so 
tkti AS, upon the 7th day of September 1736, 
or one or other of the days of the said month, cer- 
tain seditious and blood-thirsty persons, shaking 
off all fear of God, regard and reverence to his 
Majesty's laws and authority, guided by disloyal 
arid diabolical principles, or instigated by danger- 
otisr and desperate incetldfaries, having feloniously 
conspired unlawfully to raise, move, and procure 
mobs and tmnntts, insult the hws and public autho* 
rrty, and in an outrageous manner to break andf 
dfstutb the public peace in the city of Edinburgh ; 
to do murder, and commit the 6fheT black and 
odious crimed afler In^ntibned : Bid assembler 
themselves together, within the said city amd 
county of Edinburgh, about the hour of nine, oi* 
some other hoMt that night ; aiid b^ing armed 
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with clubs and other ofieiisive weapons, seized a 
drum, in the possession of the drummer of Ports- 
burgh, part of the suburbs of Edinburgh, and by 
beating the same within the said burgh, convocat- 
ed and brought together great numbers of disso- 
lute, profligate, and disorderly persons, who, pro- 
ceeding to the Netherbow Port of the said city, 
by force and violence seized upon the keeper and 
keys thereof, shut and locked the gate, and march- 
ing to the guard room, where the city guard, coq« 
stituted by act of Parliament, was in use to he 
kept, by force and violence seized the sentinel 
standing at the door, entered the same, and dis^ 
armed and drove out the soldiers placed there hy 
tjbe authority of the Magistrates, for the preserva- 
tion of the public peace, and arming themselves 
with the guns, balberts, Lochaber-axes, and other 
weapons kept in the said room, for the defence of 
the city; sent parties to the several ports, and 
took possession of the same, shutting the gates, 
nailing, or rolling stones to secure the said gates : 
And having thus made themselves masters of the 
city, to the great fear, terror, and trouble, of 
his Majesty's lieges, to the imminent danger of 
shedding much blood, pillaging, plundering, and 
burning the houses of the inhabitants i they ad« 
vanced towards the public prison of the said city, 
and planted some of their accomplices, armed as 
a guard, from the north side of the said prison, 
commonly called Purses, across the High Streett 
to stop all who did not unlawfully associate th?^? 

6 
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selves with tbem, from passing to the prison gate $ 
and with /bre-bammers beat on the door of the 
said prison, in order to break it open \ and among 
the rioters so planted as a guardf and at the prison 
dooVf and in divers other places daring the said 
tumult and sedition, he, the said William Maclaucb* 
lane, armed with a Lochaber-axe, or other offensive 
weapon, was unlawfully and riotously assembled 
with them. And when the Magistrates of the city, 
as in duty bound, went in a body toward the said 
prison, to disperse this riotous and unlawful as- 
sembly, showers of large stones were by him, the 
said William Maclauchlane, or his accomplices* 
poured upon them, whereby some of them wore 
bruised, and all of them under great terror, were 
obliged to fly and save themselves from the fury of 
an armed mob : And further, he, the said Wil- 
liam Maclauchlanet or his accomplices, by burning 
torches, links, whins, or other combustible matter, 
wilfully and maliciously set fire to the said prison 
door, tothe great danger of the adjacentwoodenhou«- 
ses, and other houses and shops ; and having bUmt 
and beat the same open, seized the keeper, and, by 
force and fear, extorted the keys of the rooms of 
the said prison from him, and dismissed William 
Grinsell, imprisoned there for murder; James Rat* 
cliff, imprisoned for theft, robbery, and house* 
breaking; and divers oth^r persons there, also 
committed by lawful warrants : «Aod he, the said 
William Maclauchlane, having conceived a deadly 
hatred and malice against John Porteous^ com« 
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mooly caUsd Ctptain Porteous, there also confined 
under sentence of deathi the execution whereof, 
bj the amiable power and prerogative of the Crown 
Ho ihew mer<7 to subjects candexnned, had been 
Respited bj her sacred Migesty the Queen, then 
guardian of the kingdom* he, the said William 
Madauchlane, or his said accomplices, laid violent 
hands upon him, with intent to murder and be- 
reave him of his life i and having dragged him by 
the heels down the said tolbooth stair, crying for 
mercy for Christ's sake, lengthening out their 
cruelty towards him, alternately led, dragged, and 
carried him» &inting and falling on the street, to 
Ae Gras^market, within the said city of Edin- 
burgh, the place of common execution, in deri- 
aion oS public justice, and making a stand at the 
gallowB-atoQe* whiere the gibbet was usually placed, 
they consulted, tp|{etber in what manner to put 
him to death ; and aboot the hour of eleven, or 
aorae other hour that night, having hurried him 
to a dyster's tree near the said place, while, in the 
most moving . manner, he was supplicating fo^ ^ 
little time to recollect hin»self, a dying man, and 
to beg mercy from God, be, the said William Mac- 
lauchlane, or his wicked accomplices, renouncing 
aH Christian compassion, and even human naturei 
fixing a rope about his neck, instantly drew him 
up upon the said tree $ and when he endeavoured 
to save himself, by catching hold of the rope with 
his bands, he, the said William Maclauchlane, or 
one or other of his vile associates, barbarously beat 
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them down vitli a padle» or other instrument^ and 
brutally strudc hfan upon the face with a Lochaber- 
axe, or other weapon ; and wantoning in their 
-wickedness, making loose the rope that was fixed 
about the said dyer^s tree, he, the said William 
Maciauchlane, or some of his accomplices, let him 
down to the ground, and pulled him up again, 
where he bung by the neck till he was dead : All 
which detestable facts and crimes were impudently, 
wickedly, and maliciously done and committed by 
the said dissolute and disorder^ persons, riotously 
and tumultuottsly assembled in manner above de- 
scribed ; and the said John Porteous was cruelly 
murdered at the time and place aforesaid, in a 
&ring and outrageous manner, to the dishonour 
of Ood, the contempt of his Majesty's laws and au* 
thoricy^' and to the lasting infamy of the barbarona 
ated Moody actors $ and he, the said IVilKam IMIacs 
lauchlane, was art and pkrt of all, or one or other 
of the foresaid crimes, aggravated as aforesaid ; 
^vbith facts, or part thereof, or his being art and 
part in all or any of the foreiiaid crimes^, being 
found proven by the Verdict of art assiase, before 
the Lords Justice General, Justice Clerk, and Com-' 
missioners of Justiciary, he, the said William Mac- 
iauchlane, ought to be most examplary punished 
with the pains of law, to the terror of others to 
commit the like in time coming. 
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Pursuers. 
Mr Charles Erskine, his Majesty's Solicitor. 
Mr Robert Craigie. 
Mr William Grant j and 
Mr Patrick Holdane* Advocates. 

Prolocutors in Defence* 
Mr Archibald Murray. 
Mr Alexander Boswell* 
Mr John Campbell 
Mr Andrew M^Dowall $ and 
Mr William Brodie. Advocates. 

The indictment being openly read, and debaH 
viva vocCf in presence of the judges, panneli and 
jury, the Lords ordained both parties to give in, 
their informations to the Clerk of Court, in order 
to be recorded, the procurators for the pursuers (o. 
give in theirs against Monday next, the Hthin- 
stant^ at six o'clock at night, and the prpquratprs 
for the pannel to give in theirs against Thursday 
the 17th instant, at six o'clock at night, and con- 
tinued the diet till Friday the 18th, and ordained 
assizers ^nd witnesses then to attend under the 
pain of law, and the pannel to be carried to the 
place from whence he came. 
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Uth March 1737. 
% 

INFORMATION 

His Majesty's AdvocaT£, 

AGAINST 

William Maclauculambi— Ponn^/. 

X HE pannel was indicted and accused as guilty, 
or art and part, of the barbarous murder of Cap- 
tain Porteous, and other atrocious and enormous 
crimes, that must appear detestable to every one 
not utterly lost to all sense of religion, humanity, 
and shame, not only from the dangerous and per- 
nicious nature and tendency of the crimes, but al- 
so from the circumstances of unparalleled cruelty 
that attended the murder. 

As the crimes for which he was indicted were of 
the most dangerous example, it was absolutely ne- 
cessary to inquire and prosecute the barbarous ac- 
tors, the rather that it concerned not only the wel- 
fare, but the honour of this part of the kingdonn, 
to remove the guilt, and wipe off the reproach, 
that did arise from an impudent murder, commit- 
ted in an open and daring manner, as is at length 
set furth in the indictment against the pannel. 
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To put the indictment, and facts therein con- 
tained, in a proper light, it was to be observed, 
that John Porteous, commonly called Captain John 
Porteous, one of the Captain-lieutenants of the City 
Guard of Edinburgh, with a party under bis com- 
mand, upon the 14th of April last, attended the ex- 
ecution of a sentence of death pronounced against 
Andrew Wilson ; and, upon certain disorders that 
happened about the time of the execution, the said 
Captain Porteous was Ciaid lo have fired, and to 
have ordered the party under him to fire among 
the multitude, whereby some wm'e kiDed, and 
others wounded. 

A prosecution was brought against him, and» 
upon a verdict returned, he was condemned to 
die ; and the Magistrates of Edinburgh were or- 
dered to put the sentence in execution, upon the 
8th day of September last, betwixt the hours of 
two and four in the afternoon* 

During the trial, and even the condemnation » 
the said John Porteous persisted to deny, notwith- 
standing the proof brought against him, that lie 
either fired or gftve orders to fire, when the slaugh- 
ter and maiming was committed at Wilson's exe- 
cution, which had sp great influence upon persons 
of high rank, that petitions were signed by them 
to be presented to her Ms^esty, then guardian of 
the kingdom, representing bis case as favour- 
able, and recommending hm a» an object of mw- 

Whether the suggestions on the part of the said 
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John PorteauB were just or unju.^^t was foreign to 
the present question ; but as tlie prosecution was 
brought at the instance of the Crown, and as» by 
a late act of Parliament, sentences for crimes im* 
porting, capital punishment were discharged to be 
put to execution, till thirty days at least were elap- 
sed from the date, the inductive cause whereof is 
expressed in the law, that parties convicted might 
have time to apply for a pardon, it was surely pro- 
per the Crown should inquire into the truth of the 
allegations of the petition presented in behalf of 
the said John Porteous ; and, in the mean time, 
respite the execution of the said sentence. 

A reprieve, granted for this end, was produced 
in presence of the judges, and entered into the 
books of adjournal, and an authentic copy of the 
proceedings against him was ordered to be trana« 
mitted to London. 

The prerogative of the Crovm to shew mercy 
to subjects condemned has ever been looked upon 
as amiable by all who have the heart of a man. 
The great Papinian, L. 7, ffi De Servis expor- 
tandis, in fine, says, < Beneficio adfici hominem 
interest hominis penes, non irrogatae indignatio 
solam dnritiem continet/ 

And, indeed, such a power must appear neoet- 
gary for the safety of the subjects, when, by the 
letter of the law, they are subjected to the severest 
pan{8hments> while, at the same time, the Judges 
are of opinion, dMrum estf sed ita lex scripta fsig 
and in such cas^ bow happy is ity that the unfor* 
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tunate have a refuge, by throwing themselves up- 
on the clemency of the Sovereign ? 

Upon this occasion no pardon was granted, nor 
intended to be granted, but upon proper inquiry i 
and as the respitinir the execution of the sentence 
of death was at the same time an instance of ten- 
derness towards the law and the life of a subject) it 
was to be hoped it would be received by all not only 
with respect, but with thankfulness. But as there 
are perverse minds capable of delight only from 
cruelty, and inclined to rage by acts of mercy^ 
certain abandoned and blood-thirsty persons form* 
ed a project to kill and murder, and actually killed 
and murdered the said Captain Porteous, even be- 
fore the day prefixed in the sentence pronounced 
by the Judges who condemned him ; and as they 
could not effect their wickedness, but by passing 
through several scenes of previous villany, upon 
the 7th of September, in the evening, certain of 
the conspirators seized a drum, and by beating the 
jsame, convocated their accomplices, who seized 
and secured the ports, attacked and secured the 
City Guard, and drove out the soldiers, placed there 
by lawful authority, and armed themselves with 
warlike weapons, kept there for the defence of the 
city, to the great fear, terror, and trouble of the 
inhabitants, as well as the danger of their lives and 
properties. 

As the chief thing in view was to murder the 
said Captain Porteous, this insolent mob proceeded 
to the tolbooth door $ and as they foresaw it would 
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be difficult to break it open, it would be necessary 
to plant certain of their numbers as a guard across 
the High Street, to stop the Magistrates and others 
Tpho might interpose from approaching to the tol- 
booth door ; and a principal person in this guard 
was the said William Madauchlane, armed with a 
Lochaber-axe j and the Magistrates having in a 
body proceeded that way towards the prison, they 
were, by showers of great stones, bruised and for- 
ced back under great terror. 

The. tolbooth door was at last burnt and beat 
open, and Captain Porteous was dragged to the 
Grassmarket, between the hours of eleven and 
twelve, and hung up by the neck upon a dyer's 
tree, in the barbarous manner charged in the iiji* 
dictraent, where he remained till he was dead. 

When the trial was brought on before the Court 
of Justiciary, the procurators for the pannel iil« 
sisted upon several dilatory and other defences, 
and, fiince the pleading, have added some others^ 
and the debate was now to be laid before the Court 
by informations. 

First Defence.'^The defence that in order was 
first tb be determined, resolved into a declinature 
of the Court, namely. That the facts as set forth 
in the libel amounted to high treason, which could 
only be tried by a commission of oyer and termi- 
ner ; and that the charge amounted to high, trea- 
son was endeavoured to be supported from the 
proceedings in this case of Peter Messenger and 
DtfaersV the 4th April 1668 ; and from the trial 

K 
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of Daniel Dammaree and others^ anno Annce 
1710. 

Answer First:— To this it was answered, That, 
in illegal proceedings, criminal upon many con- 
siderations, the same species facii may be the 
foundation of divers actions, and the prosecutor 
has it in his power to insist upon which statute or 
ground m law he thinks prefer. If a traitor in 
rebdlion kills one of bis Majesty's sul^ects, though 
it is an act of treason, and as such may be pro- 
secuted ; nevertheless, it is murdel*, and as felony 
may be tried ; nor could thci pannel be listened to, 
if he suggested that it was true he might be a 
murderer, yet he could not be pursued as a felon, 
in regard he was a higher offender, and must be 
punished as a traitor. This was a defence so al>- 
surd, that it hardly deserved to be noticed. 

It was a question treated by the Civilians, Anto- 
nius Gomesius, Comment. Resohit. Juris Civilis, 
Tom. III. c. ]. De Delictis, Num. 38, et scq. 
'< Si delictum aliqiiod reperiatur punitiim pluri- 
bus legibus an debeat reus deUnquens ex una vel 
ex oninibus, vel ex aiiqua aceusari et condem* 
nari ?'' And certain rules are established by them, 
whereby one may determine when a first trial does 
or does not exclude a second, upon a different 
statute or ground in law, and sometimes it does, 
and at other times not ; but it was never once 
doubted, and is supposed by all lawyers, that the 
prosecutor has it in his power to insist against an 
offender,, for any cripie %Vhereof he js guilty, though 
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the species fact afforded a ground for a prosecution 
of a different nature. Thereforei seeing tlie facts 
in the indictment are not charged as treason* if 
they were sufficient to support a sentence against 
the pannel as a fdon or other delinquent, the 
Court conkl not suffer such a defence to proceed 
from the mouth of his prosecutors as this* that he 
was a traitor and not a felon. 

Ariniber SreroiKi^.-^And here it was to be observ- 
edy the Court was competent, even supposing the 
prosecution had been for high treason.. For 
though* by the act septimo Anns, her Majesty, 
her heirs and successors, are empowered to issue 
out commissions of oyer and terminer in Scotland } 
y^ it is thereby further enacted, ** That the Justice 
Court and other courts, having power to judge of 
high treason, and misprision of treason in Scot- 
land, shall have full power and authori^, and are 
thereby required to inquire of all high treasons, 
and misprision of high treason, and thereupon to 
proceed, hear, and determine the said offences 
whereof any peraons shall be indicted before them.'* 
liVhereby the competency of the Court was evi- 
dent, though other methods of proceeding would 
have been requisite, which in this case, where the 
crimes were not charged as treason, but murder 
and sedition, it was unnecessary and improper to 
observe* 

But it was without foundation averred, that the 
indictment as (Varied, amounts to high treason. 
It was very true, that the facts, there set forth were 
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SO monstrous and big with so many xrimes, that 
one might be easily pardoned to search out for 
the worst name that coold be found to express the 
guilt of the criminals. But at the same time, levy* 
ing war against the King was not directly cbai^g- 
ed $ nor did the facts as laid in the indictment M 
under any interpretative levying war against bis 
Majesty. 

According to the indictmenti the chief aim of 
the conspirators and of their astociates was ta 
murder^ Captain Porteous, and for ihis purpose^ 
the rioters armed themselves, broke open the pri- 
son, and committed the other crimes enumerated 
in the proposition of the indictment, and support- 
ed by the facts in the subsumption. Therefore, the 
whole of the convocation being only upon a private 
and particular design, it was no levying war 
against the King. 

Neither was it of any moment in this qtrestion, 
that it charges the releasing of felons, and others 
committed by lawful warrants. For, if men levy 
war to break prisons, to deliver one or more par- 
ticular men out of prison, unless such as are iai- 
prisoned for treason, this, upon advice of the 
judges, upon a special verdict at the Old Bailey^ 
was found not to be high treason, but only a 
great riot, anno 1668. But if it were to break 
prisons, to deliver persons generally out of prison, 
this is treason, as is observed by Lord Chief Justice 
Hale, in his Historia Placitorum CoronsD, Cap- !♦• 

Nor did it support the plea, that the murder 
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was done contrary to the respite granted by ber 
sacred Majesty the Queen, then guardian of the 
kingdom. This did, indeed» higbly aggravate tbe 
felony, and was taken notice of in the subsumption 
of the libel as such ; but indeed, every fek>ny is com- 
mitted in contempt of his Majesty and his laws, 
but it does not follow that every felon is to be ad« 
Judged a traitor* 

As to the instances appealed to, they could give 
no assistance to the pannel'a plea i for, as to the 
case of Peter Messenger and others, anno 1668, 
they were indicted as having assembled themselves 
modo guerrinOf to poll down bawdy-houses, and 
because it was so laid in the indictment indefiuite- 
Ij, some of the judges of great ability even doubted 
whether the charge could amount to high treason, 
but all of them agreed, that if the intention was 
only to pull down two or three particular bawdy- 
booses, the charge could not amount to treason, 
•as was evident from the authority of Sir Mathew 
Hale, in the forecited place, and from Keyling's 
Reports ; and in the same manner, as the indict- 
ment does not insinuate, much less aver, that the 
conspiracy and convocation was to release all pri- 
soners, or any prisoner committed for high treason, 
the indictment, as it stands, does not amount to 
high treason. 

The proposition of the indictment formed 
agreeable to the custom of Scotland, menticms 
only the discharging of prisoners committed for 
capital crimes^ whereas it behoved to have 
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' charged either the crime of leyj^iog war, to 
release all prisoners, prkooers committed for high 
' treasoDi the indictmeDti as it stands,- does not 
^ amoant to high treason, if the pursaer had in- 
tended, or could have had access to prove high 
' treason against the panhel ; and it subsames only 
upon the release of prisoners from the tolbooth of 
Edinburgh, and particularly specifies the fidoaies 
for which the prisoners wesce confined there. 
' The same answer served for the case of DsikI 
« Dammaree in the reign of Queen Anne ; for the 
' chief article found to be treason there was the 
'levying war, to pull down meeting-houses in 
' general, and not one or tivo particular ffieettng- 
^ houses. 

e And as to what was suggested in the case of 
» Feter Messenger and others, the chief articles 
' mentioned in the indictment against Bedell and 

• Latim^ was the setting felons at liberty. T^^ 
•answer was obvious from the Lord Chief Justice 
< Keyjing's report of that case, wherein he says, kt 
' the same reasons we hold the verdict to be foU 

also against Latimer, because it was found that the 

* multitude was assembled, as in the indictment, in 
<' pretence of breaking prisons and releasing pi^' 
' soners in general, which is agreed by all except 

the Chief Baron to be treason. 

From all which, it was plain that there was not 
' the least foundation for a plea against die con^ 
' teacy of tho Court, or legality of the proceediogs 
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\ipon this ground ; and, thereforei the prosecutor 
should proceed to the other defences. 

The procurators for the pannel, before entering 
upon the exceptions to the indictment or grounds 
of ezculpatioHi observed, That the pannel was a 
man of poor parts and low rank, incapable of con- 
triving or executing a project such as is set forth 
ID the indictment ; therefore, they had just reason 
to complain that he alone was brought to a trial. 

To this it was answered. That whether the pan- 
nel was an original conspirator, or whether he was 
only a desperate tool in their hands, was not at 
all material in the present debate. Designing 
hands accomplish their dangerous designs by wick* 
ed hands ; and, according to law a^ well a^ to the 
rules of reason and good policy, both are to be se- 
verely punished, otherwise dangerous incendiaries 
would ever be provided with instruments to put in 
execution their villanous projects. 

It would be endless, as well as impossible, whea 
madness and lunacy is not insisted upon, to^nter 
into an examination of the degrees of understand- 
ing offenders are endued with. The pannel had 
capacity enough to know, that murder and the 
other crimes charged upon him were punishable 
by law ; and criminals of all ranks and sizes of 
miderstanding above that of an idiot are to under- 
go the same punishment. In this particular, a^ 
well as in otherSfJacinus quos inqutnat cequat ; and 
if the pannel could assist the prosecutor to discover 
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offenders of greater size or more dangerous than 
he, or if they could have been taken into the cos- 
tody of the lawi there should have been no ground 
of complaint that he stood alone in the pannel. 

After this preamble, it was suggested against 
the relevancy of the libel. 

Fmt Exception to the Relevanc^.^^PrimOf That 
the indictment was improperly formed, in as much 
as it averred that the facts were committed by the 
pannel or his accomplices, whereaSvthey ought to 
have been charged to have been committed b; 
himsdf without an alternative. 

jtnswer.^'At was answered, That, as there were 
a chain of crimes, tending all to one particular 
wicked end, it was surely not necessary to avor 
that the whole was committed by the pannel s 
therefore it was aufficient to charge that the same 
was committed by him or his accomplices. lo ^ 
far as by the proof the direct facts were fixed upon 
himself, there he was a principal, and in as far as by 
the proof it should appear that he was aiding and 
assisting to others, there he was art and part, which 
is charged upon him in the indictment. 

It was said. That circumstances ought to have 
been laid in the indictment from which his acces- 
sion was to be proven. This was pleading direct- 
ly in the face of the act 151, Pari. 12. Ja. VI. Sir 
George Mackenzie, Tit. Art and Part, observes^ 
That before the making of that act the pursuer was 
obliged to libel, that the defender was accessory 
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to tbe committing, and so guilty of the crime^ in 
so far as, &c. and condescended upon the manner 
of accession, that is, charged the circumstances 
from which it appeared those who committed the 
crimes were accomplices to the panne] ; and this 
exception, which was expressly taken away by the 
foresaid statute, was in terminis the same now in* 
sisted on for the panrtel 

Exception Second.^^li was faintly objected, as an 
imperfection in the indictment, that the accom* 
plices were not named $ and this was endeavoured 
to be supported by the authority of Sir George 
Mackenzie, who, in the foresaid title, Art and Part, 
sap, Though it be sufficient to libel, generally, 
that the accomplices are art and part, yet the libel 
must bear who are accomplices. 

jinswc7\ — The naming of accomplices neither 
was nor possibly could be required in an indict- 
ment in any country in the world By the law of 
Scotland, if the libel charged the criminal fact to 
be committed indefinitely without naming any per- 
son whatsoever, and that the pannel was art and 
part, it is relevant without exception ; and what 
Sir George Mackenzie says was no more than this» 
founded upon the 76th act, 6th Pari. Ja. VI. That 
an indictment or sum mens to charge accomplices 
in general to appear, could hot be a foundation 
for tr}*in<]r any person not named, as if the indict* 
ment had not been against William Maclauchlane, 
but against the accomplices of the murder of Cap^ 
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tain Porteous ; and in that case to be sure he had 
. a g«>od c4>jtxtiQn against being tried apon sach 
. indicto^ent; and this was evident fironilookiqg into 
the statute itself. 

As there are divers crimes enamerated in this 
indictment, and among others an unlawful convo- 
cation and assembly with arms within burgh, with- 
out the special licence of the Sovereign or of the 
. Magistrates of the placet and as the pannel was 
charged with having been in arms among tke 
guard planted at the Purses, whilst his accom- 
plices were breaking open the prjson door, and 
that there and in divers other places during the 
sedition, he was riotously assembled with them ; the 
procurators for the pannel judged it material for 
him to suggest, that simple presence, or nui^ o^ 
. sistanttaf though in arms in an unlawful assembly! 
even within burgh, could not be the foundation of 
'.inflicting a capital punishment. 

Objection /^rrs/.-^Upon this subject it was ar- 
gued, That though there are laws and acts of P^'' 
jiament which seem to inflict the pain of death 
upon persons there assembling themselves within 
burgh in arms, yet these laws were severe and now 
in disuse, and were never insisted on but in arbi- 
trary times. Therefore, though the pannel shouM 
be proved to have assembled himself in arms with 
the multitude, unless it was also proved he hiid di- 
rect accession to the seizing the guard, to the wil* 

ful fire raisings breaking open the tolbootiii ot 

11 
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xnucdet of Captain Porteoas, he wlis to bepBoish* 
JB^ only by an arbitj^ary punisfament. 

Answer. — To this it was answered, That, by the 
77th act, i4th Pari: Ja. 11. the rising of commona 
in hindering the common law, or being foand in 
manrent, or in.feir of weii: with any man but with 
the Kijig or his officers within burgh, are dts<* 
charged under pain that their lives shall be in the 
King's will, and their goods confiscated to him. 
And by the 75th act. Par. 9th, Q. Mary, it is 
statuted, that no person or persons, of whatsoever 
quality, c(»idition, or degree, attempt to raise 
bands of men of wdron hot^e or foot, armed with 
bellical instruments, for dayly, weekly, or month- 
ly wages in any time coming, under pain of death, 
to be executed upon the raiser of the bands, and 
also upon th^n that rises and conveens in bands* 
But as this law related only to raidng of men in' 
arms to continue for some time by the 83d act of 
die same Parliament* the case of tumults within 
burghs, which were found to be of most pernicious 
consequence, is provided for, and it is enacted, 
<* That none of the leidges presume to make privey 
conventions nor assemblies within burgh, put on 
armow, make sound of trumpet or tabron, or use 
bellical instruments, whatsoever, without the special 
license of the Sovereigne and the M^istrates 
within btttgh where the tamult chances to be, 
trader paiA^'ofdeailb..'' ..... 

This acb of P^li ametU of Qtieen B&ry is rati« 
fied by the I7th acl^ }6tb Pari. Ja« VL and or- 
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dained to be put to due execution against the con* 
traveners, with this addition^ That no person pre- 
sume to convocate or assemble numbers of persons 
even without arms, or attempt any thing to the 
derogation or violation of the acts of Parliament 
or constitutions of the burgh, under the pain of 
being punished in their bpdies and goods with all 
rigour, conform to the laws of the realm. 

Upon these laws many proceedings have been 
bad before the Court of Justiciar^, as is evident 
from the books of adjournal, particularly the 26 th 
November 1664/, Strachan was indicted, and the 
indictment was found relevant to infer the pain of 
death. 

Alexander Cfainzie and others anno 1662, and 
David Moubray upon the 8th of February 1686^ 
and Alexander Keith upon the 26th of the same 
month, were indicted upon these laws; and the 
indictment was found relevant to infer a capita] 
punishment, and several of them were hanged. It 
was suggested that these proceedings were had in 
arbitrary times ; and the prosecutor here did by- 
no means put in a plea to defend all the judgments 
in that period of time, too much influenced on 
some occasions by arbitrary and despotic power, 
from which we were by good providence rescued 
by the happy Revolution, But, at the same time> 
he could npt admit that all the precedents from the 
Restoration down to the Revolution are by the 
bulk to be ft^ected*' On the contrary, it was oer* 
tain, .that Jben our country had the honour aiid 

10 



William Moclauchlane. 229 

happiness of lawyers of the greatest ability and 
leamingi who exerted themselves with successy 
und whose arguments prevailed. And neither be- 
fore the Revolution nor since» when these laws 
were founded on, was there the least vestige re* 
maining that could make any one believe it was 
the opinion of the great lawyers who then lived 
that these statutes were gone into desuetude ; for, 
. snppo^ng for once, (which was not however truei) 
that in all the cases before the Revolution the acts 
were extended beyond just bounds, yet still the 
proceedings had upon them put an end to all ob- 
jection, as if they had gone into desuetude by non- 
usure* ' 

In the case of Coptain Bruce, 1st April 16979 
who was arraigned as guilty of a commotion within 
burgh, these acts of Parliament were founded 
upon ; and though Sir James Stewart in the trial 
appeared as procurator for the pannel, yet he nei- 
ther suggested that the acts were in desuetude, nor 
that they were branded by the claim of right as 
old and obsolete, the article of the claim of right 
relating to sentences upon stretches of old and obso* 
lete laws, referring'particularly to the laws in rela- 
tion to leasing making, upon which a noble Lord 
was unjustly condemned and forfeited. 
. So far was Sir James Stewart from considering 
these laws as old, obsolete, or unjust, that, anno 
1700, he broagKt nn indictment against Weir and 
others, founded upon these laws, and the proceed* 
ings in that oeM should afterwards be more parti- 
cularly observed. 
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' When the nyaiter of the$e laws is consiitered, 
the; must appear extrjem^ly r€^UQi%able» when there 
ig a commotioii within burgh of p^rsw^ unarmed, 
inapy» from curlo^itjv are draitv^n tp mingle vith 
the muItUiude ; and it would be extr^ir^ly bard, 
that nuda assUtaniia^ or bare presence th/ere^ ghould 
subject an innocent person to the high penalties. 
^ut| when there is a sedition and oommotion of the 
people that proceeds so far as that they arm them- 
«el^esy not only are his Majesty's subjects put in 
£e^r and terror, but the community and the parti- 
cular persons inhabiting within the burghi are in 
the utmost danger. No man can tell how much 
blood may be shed, how many houses burnt, 3ad 
what the dismal consequences may be, when the 
waters become so troubled » by stirring up the 
dregs of the people in arms. Even the comma- 
nity itself may be brought in danger, and to great 
trouUe and cxpence \ and, therefore^ if rioters 
tbcir assembling themselves in arms are punished 
upon such occasions with the pain of death, it was 
far from appearing to be too severe or hard ; on 
the contrary, it rather seems necessary for the 
supporting of government and good order. 

And if the laws of other countries are looked in- 
to, it will be found that other nations have had the 
same opinion as our ancestors, when they enacted 
the foresaid laws. In burghs, where there are 
multitudes of people living i^ppn tb^ s^me $potpf 
ground, great numbers are eabily jits^mbledf ^ 
great mischiefs may be dofio thia^ronot poasihl/ 
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be prevented. The same danger is not froni 
convocations iQ less populous places; and* there* 
fore, the law was conBned to commotions within 
burgh. 

What the opinion of the Roman lawyers was 
is apparent, from the L. 38^ ff. De Poeinh$ and 
the L. iy ff. ad Legem JuL Maje^L and many 
other laws, that might be mentioned, and the 
learned Sande, lib. 5, Tit. 9, Defiu. 12, in his 
Collection of Decisions in Frbeland, relates a 
commotion and outrage, not unlike that men- 
tioned in the indictment, that happened in Frise- 
land \ and, after reasoning on the legal and proper 
punishment, observes, that the seditious persons 
were put to death. 

Here it was urged, That, in the case of Weir^ 
in the year 1700, the being in arms in a convo- 
cation was not sustained relevant to infer the pains 
of death ; neither in the case of the Glasgow riotSy 
nor some other late riots referred to. 

To this it was answered. That, in the case of 
Weir, the riot was libelled as raised of a sudden, 
without any previous conspiracy, and not at all 
of the same kind as the commotion and sedition 
charged agauist the paonel \ of which the scope 
and principal aim was the murder of captain 
Porteoiis, which was known from the moment the 
tumult begaU) between nine and ten o'clock at 
nighty through the whole town; and those who 
astkcmbied themselves with the rioters in armi| 
especialiy iqi to remarkable a munnery as to guard 
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the rioters who were breaking open the prison 
door, were plainly accessoi^ to the murder. In 
every view, the assembling one's self riotously and 
tumultuously in arms within burgh was criroinali 
and prohibited by the law. But the joiningi when 
the intent and purpose of the commotion was 
knowus was criminal in the highest degree; 
wherefore, however, as in some particular in- 
stances, as in that of Weir, the acting and as- 
sisting with a drawn sword, or bayonet, in the 
convocation, per se, was only found relevant to 
infer an arbitrary punishment, because it arose 
from a sudden fray, as it was expressly libelled in 
that case, yet, where the rising and arming was 
with intent to commit murder, and the murder 
was actually by them committed, there was not the 
least reason why the law should not be put in exe* 
cution : that the persons assembling themselves 
within bucgh in arms, without licence of the Sove- 
reign, or of the Magistrates, should be punished 
with the pain of death. 

The reason of this was extremely plain $ for, if 
divers persons make a fray, for an unlawful pur- 
pose' and end, the deed of one becomes the deed 
of the whole, because they are versant in re it- 
licita. 

Sir Mathew Hale, cap. 54, p. 445, lays it dow09 
that in the case of a riotous assembly, to rob or 
steal deer, or do any other unlawful act of violence, 
there the ofience of one is the offence of all the 
eompany ; and this he illustrates by severed exam^ 
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pies, and particularly that of the Lord Dacre and 
divers others^ who came to steal deer in the park 
of one Pelbam. Raydon, one of the company, 
killed the keeper of the park, the Lord Dacre and 
the rest of the company being in the other parts 
oi the park, it was ruled, that it was murder in 
them all, and they died for it. 

This was likewise plain, in the case of burglary, 
where, standing as a guard at an entry to a house, 
though at a distance, will undoubtedly make the 
person who watches aiding and assisting to the 
burglary. 

And if being assembled with a company who go 
about an unlawful act, will make them all guilty of 
a murder happening, though beyond the first in- 
tent or design. Who then could doubt that, if 
the pannel was in arms, and made part of the 
armed mob assembled on purpose to commit mur- 
der, the deed of any one of these with whcHn he was 
riotously and tumuUuously assembled in arms, was 
his deed ; or that, when he stood as a guard to those 
who were burning and breaking open the tolbooth, 
he was guilty of the wilful fire raising and effrac- 
tion of the prison, of murder, and ail the wicked 
consequences that followed ? 

Even in the case of Weir, the Lords found that 
part of the libel, of having a drawn sword, or 
bayonet, or other beliicai instrument, or ibre 
hammer, and thereby assisting bypresence at the 
burning of the tolbooth door, for efiraction thereof^ 
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relevant to infer the pains of death. And how di- 
rectly this applied was apparent at first sight. 

As to the case of the rioters at Glasgow, and 
the mobbers in Fife, the libels did not bear that 
they assembled themselves in arms ; and the fact 
iS| that, in the case of Glasgow, which was the most 
atrocious, the mob had no arms in their hands 
till after the whole outrage was committed. 

The prosecutor, therefore, humbly insisteJ, 
That, both agreeable to the laws and acts of Par- 
liamenty to reason, and the current of decisions in 
the Court of Justiciary, and the principles of laws, 
that part of the ]ndictm;ent bearing, that the said 
William Maclauchlane was armed ^ith a Lochaber- 
axe among the rioters, planted as a guard, when 
his associates were breaking open the prison door, 
who at length did actually burn and break it open, 
and murder Captain Porteous, was per $e relevant 
to infer the pain of death. 

I'he procurator for the pannel proceeded, in the 
next place, to offer certain grounds of exculpation. 

First Ground of Exculpation* — Primo, It was 
alieged that, upon the 7th of September, the pannel 
was extremely drunk, incapable of will, and of dolus 
malm ; and, therefore, though he had been unlaw- 
fully assembled with die rioters, and even in arms, 
he could not be punished pana ordinaria. 

Answer. — ^To this it was answered. That the pro- 
curators for the pannel pleaded the indulgence of 
law to drunkards too high ; that, if their position ia 
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lav was just, onder colour of a very unlawful act, a 
door would be opened to the greatest mischiefs. 

In civil actions^ drunkenness is allowed to come 
under the consideration of the Judge, when one is 
■to be restored against a contract, the spawn of im* 
position, only in odium of fraud, and the fraudulent 
person. But this can never apply to the doctrine 
of crimes ; on the contrary, lawyers say that^ when 
one is drunk and commits a crime, peccat dupHciter 
prime propter ebrietatera deinde propter crimen, 
€t quia cnlpa, prs^cessit casum, et dedit operam rel 
illicitae, uon debet eum ebrietas excu^are. Aiuir. 
Gain. Pract. Obs. Lib. 2. Obs. 1 10, § 25. et seq. 

All Iwryers agree that levis or modica ebrietas 
Ron excasat, nee minuit delictum, Muscard, de Pro* 
bat Conclus. 580, No. 9, and Conclusion 689, No. 
1. Jac. I4inochiusde Arbir. Judicum questionibus, 
Cent» 4, Cas. 32S, No. 6 and ?• And tbefe is no 
balance in which the degrees of drunkenness >san be 
weighed and certainly known ; and, under favour of 
this vice, ill disposed and malicious persons would 
encourage themselves, and raise a buckler against 
the MHCtion of the law. 

This question has been treated by lawyers of all 
nations* The learned Gail), in the place above re- 
ferred to,* observes. That, if a party is intoxicated 
UDH'artly, vini ignoratay vi deceptus, there is some 
compassion to be had towards him. Sed quando 
q\iis, ex liabitu et consuetudine, sciens prudensque 
inebriatur, he can pUad no privilege. And the 
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learned Mathseus, De Crim. Prolegom. cap. 2, $ 
]d> in fine^ explains and follows this distinction. 

Sir Matbew Hale^ in bis Pleas of the Crown, 
cap. 4, saysy that, by the laws of England, drunkea* 
ness shall have no privilege by the voluntary con- 
tracted madness; but the person intoxicated shall 
have the same judgment as if he were in his right 
senses. 

Sir George Mackenzie, in his Treatise of the Cri- 
minal Laws of Scotland^ after taking notice of the 
distinction inter ebrias el firioso3,Iaid down by the Ci- 
vilians, says, that those who are habitually drunkards 
should be more severely punished than others, be« 
cause they are both drunkards and criminals ; and 
observes, that he has not found in our laws dninken* 
ness sustained as a defence in any case, and that it 
was repelled in the case of murder against the Laird 
of Spott and DoMgias, anno 1667 ; and the procu* 
rators for the pannel did not so much as insinuate 
in the pleading, that he was deceived into drink, but 
that he was a lover of tippling, which is no defence 
at all. 

As to what is said that dolus malus is of the es- 
sence of a CI ime, that does not hold in all cases, a^ 
in several instances might be shewn, where lata cul* 
pa is punished capitally. Gaili, Lib.£.Obs. 110, § 
85 and 26. Ubique probatur culpam ad casum 
ordinatum noxiam esse. But this case was none of 
those examples ; for the pannel could not act as.a 
sentry in arms, or other ways, cpocuf with the mur* 
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derers of Porteous, nvhose design was so notoriousy 
\vithout maDifest and atrocious dole or ill design, 

Second Ground of EjaJpation.-^The defence 
inras put in another shape ; and it was arguedi That, 
though possibly law would not protect a pannel 
from punishment in the more atrocious crimeSi 
where he was a principal, yet, in as far as he was 
charged only with presence iu arms, drunkenness 
seemed to be a reasonable defence* 

Answer. — ^It was answered, That convocations in 
arms, within burgh, are extremely dangerous, and 
highly criminal ; and, if all who are pleased to intoxi- 
cate themselves with drink, and thereby inflame their 
fury and madness, may assemble themselves impune 
ivith arms, such pernicious meetings would become 
not only more frequent but more outrageous ; and, 
therefore, i^ was necessary subjects should know, 
that, if they presume, when under the power of 
drink, to commit capital crimes, they must submit 
to capital punishments when they are sober. 

Third Ground of Exculpation.^^^The procurators 
for the pannel insinuated, rather than averred, that 
the pannel was, by force and fear, constrained to 
take a Lochaber-axe, or halbeit, and go along witt 
the rioters. 

Amwer.''^U was answered. That, if a man is 
menaced with beating, or even with death, if he 
will not commit murder, or other atrocious crime, 
the fear of death would not excuse him, if be com* 
mittbe fact. (See Dr Hale, Placit. Cor. p. 51.) 
But, in tliis case, it was entirely affected ; for, how- 
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ever that might be a colour for his holding the arms 
for some minutes, yet, as it was in a great crowd, 
and under cloud of night, he had it in his power to 
have escaped. But, by the indictment, he con- 
tinned armed among the rioters, which^ was incon- 
sistent with the exculpation now pled. Neither 
were the circumstances or qualifications of force 
offered which would be necessary if the defence 
were to be sustained. 

Fwrth Ground of Exculpation.'^lt was pled for 
the pannei, That, while a great many of the outrages 
charged upon the mob were committed, he was ah' 
bi, in 80 far as, having been sent off an errand by 
his lady to Craigiehall^ he did not retunr that night 
till about half an hour after nine ; and that be went 
directly to his lady's houa^ and from that to John 
Lamb, vintner in the Parliament Close, where be 
remahied till within a quarter of eleven. 

Amwer.'^There were many answers that offered 
themselves. to this defence alibi, which ought there* 
fore to be repelled. As the circumstances are set 
forth, the pannei behoved^ between nine and ten 
that evening, to pass by the West Port in his re* 
turn from Craigiehalf. Now, about this time, the 
fray began at the West Port, and it was very pos- 
sible, nay, upon the circumstances as offered, pro- 
bable, that the said William Maclauchlane was pre* 
gent at the very first convocation, went along with the 
rioters to the guard, and miglit have continued with 
them Tor some time, and afterwards have gone to 
^epair himself from bis fatigue by a Httle d/ifik, i" 
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order to enable him to go through with the remain- 
ing labours of the night ; and of his own shewing, 
he had joined the mob long before the murder was 
committed ; therefore, the alibi was such as could 
bear no weight. 

Bjr the law of Scotland, and, indeed, by the law* of 
several other countries, (Bald, in L. Fin. Cod, de 
Prob«) defences contrary to the libel were not ad- 
mitted, it being held a maxim, that quando delic- 
tum est plene probatum per testes affirmantes, non 
estadmittenda contraria probatio per testes negantes* 
And, as it is charged in the libel that he was in 
the place where the facts were committed, it was 
expressly contrary to it to allow him to prove that 
he was in another place. However, the defence of 
alibi was so favourable, that it bad been admitted 
of, but under this restriction, that circumstances 
should be laid down which, if proven, rendered it 
morally impossible that the pannel could be guilty 
of the crime charged upon him» Sir George Mac* 
kenzie, tit. 22. of Exculpation, § 3, says, That, if 
the Judge iGind alibi not to be clearly qualified, then 
he should only allow the pursuer to prove his libel, 
for to admit contrary probations were to open a 
door to perjury. 

Now, in this case, Lamb's house was not above a 
hundred or a hundred and fifty yards from the pri- 
son d6or, and the Purses, where the pannel is char- 
ged to have acted as one of the guard to thoie who 
were beating with intent to break open the prison 
door ; and no instance could be produced in the 
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Books of Adjournal where an atibij in these cir- 
cumstancesy was admitted to proof, especially when 
it did not tend to extulpale from the crime, but 
certain previous steps to\\ards it. 

It was further here to be observed, that a proof 
tp answer the pannel's intention was hardly possible 
in this case; for, suppose he staid but half an hour 
. in Lamb's house, in order to know from what part 
of the mob's proceedings it could exculpate bim 
within a minute or two, it must be proved viheuhe 
went in and came out from Lanib^s bouse, andwe 
.precise minutes when the several outrages were coiB' 
i(toitted ; for, in a minute or two he could have gone 
to the tolbooth door, and without proving so mi- 
nutely and precisely, his alibi could not tally, to de- 
fend him against the crimes charged. But this was 
only mentioned to shew that it was one of the most 
ridiculous and insufficient alibis that ever was pled. 
It should only further he observed^ that the se- 
veral grounds of exculpation pled were inconsistent 
with one another. It was said that he was dead 
drunk, and incapable of sense or action ; and, at the 
same time, that he was forced to take arms, and be* 
«ome one of the rioters; and further, that he was 
not present. But, in short, the drift of all this was 
to get into a proof of negatives, in opposition to the 
rules of our law, and the danger of breaking through 
uiem was apparent. 

To conclude this information, the con^peteucy of 
the Court was beyond all exception, as also the re* 
levancy of the indictment, both as to the particu- 
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lar crim^ mentioned in the proposition, and the cir- 
cumstances laid in the subsuroption against the pan* 
nely as havings heen riotously- and tiimultuouslj as* 
sembled in arms with the rioters, planted as a guard 
to protect those who were beating and burning open 
the tolbooth door, with an intent to commit the mur- 
der, aa also with regkrd to the barbarous murder, 
and the art and part thereof, which was the scope 
and principal end of the sedition from the beginnmg, 
as was not only knoww uliile the thing was transact- 
ing, but appeared by^the unlawful assembly their 
disbamling after the unfortunate man was murdered 
by them, the defences offered altogether irrelevant, 
and ought to be repelled ; and, if the pannel should 
be proven to have been accessory to the transaction 
of that night, he surely deserved the severest punish- 
ment; seeing, if a check was not given to such in- 
dolent cruelty,, barbarity, and outrage, and the tramp- 
ling upon all lavi s, hum^n and divine, peace and 
quiet was -at an end, and the lives and properties of 
every one who resided in the metropolis of this part 
of the kingdom were Tor ever hereafter to be held 
by the precarious tenure of the good- will, pleasure, 
and caprice of the lees of the people. 

In respect whereof, the indictment ought to 
be found relevant, the defences repelled, 
and the pannel put to the knowledge of 
an assize. 

(Signed) Ch. Aiieskine* 
I. 
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William Ma«lauchlane, Prisoner In the Castle 

4>( £diDburgfa|«-^Pttffii€^, 



AGAINST 

His Majesty's Advocate/— P«rw«r^' 

JL HE libel sets forth, *'That certain seditious and 
blopd-thirsty persons, having feloniously conspired 
to raise mobs and tumults, did, on the 7th of Sep- 
tember last, assemble themselves in the city of 
Edinburgh, about the hour of nine that night, and 
being aruted with offensite weapons, seized a drum, 
and, by beating the same, brought together a great 
number of disorderly persons,^ seized on the keeper 
of the Nether Bow Port, and keys of the same, and 
shut the gate, and proceeded to the guard room, dis- 
armed and drove out the soldiers placed there ; and, 
arming themselves with guns and other weapons 
kept there, sent parlies to several gates, took pos- 
session of them, and shut the same. 

*' That having thus made themselves masters of 
the city, they advanced towards the public prison, 
and planted some of their accomplices as a guard, 
from the north side of the prison, called the Purses, 
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across the street^ to atop all who did not unkiwfuUy 
associate themselves with them from pausing to the 
prison gate : Tljat, among the rioters so planted as 
a guard at the prison door, and divers other places, 
during the said tumult, the pannel, armed with a 
JLochaber-axe, was unlawfuilj and riotously asseni. 
bled. 

^* That when the Magistrates went in a body 
towards the prison, the pannel, or some of his ac- 
complices, threw stones upon them in great num- 
bers, whereby some of them were bruised, and all 
of them in great terror, were ob^ged to retire : 
That be and his accomplices set fi^e to the prison 
door, and having burnt and broke open the same, 
seized the keeper, and dismissed two persons im- 
prisoned for capital crimes, and others for other 
crimes. 

<< That the pannel having conceived deadly 
hatred against John Porteous, commonly called 
Captain Porteous, there confined under sentence 
ofdeath, the execution whereof) by the prerogative 
t>f the Crown, bad been respited, he, or his ac- 
complices! draped him out of prison to the com- 
nMHi place of execution, and about the hour of 
eleven that night, hanged him on a dyer's tree, (in 
the barbarous manner set forth in the libel J where 
be bung till he was dead." 

Tbjut the defences for the pannel might appear 
in a true light^ the counsel for him appointed by 

the Honourable Court should set forth his case as 

11 
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it truly was: ** He was footman to my Lady 
Wemyss at the time, and was sent by her lady- 
ship the forenoon of that day, the 7A of 
September, to Craigiehall and Gogar, on an er- 
rand, and got drunk to such a degree that, when 
he returned, he was not capable to deliver the let- 
ter he had received, but which behoved to be done 
by another. 

** The panne]» soon after his return from Cwf- 
giehall, went from my Lady Wemyss's house to 
John Lamb's, an alehouse in the same stair, half 
an hour after nine ; when he entered|Lamb*s house 
he staggered with drunkenness, and was detained 
there till within a quarter of eleven, and then went 
out in order to go to his own house in the Canon- 
gate : That, in passing, he called at Mr Cassie's, 
vintner, and drank a chopin of ate or two with the 
servant there, and betwixt Lamb's and Cassies 
fell once or twice. 

** That, strolling in his drunkennesss through the 
"street, he met two baxters, who carried him a^^T 
with them to the mob, and whether they put a tiOC"" 
aber-axe in his hand or not, he did not remember > 
but from the computing the time the mob had pro- 
ceeded so far, that Mr Porteous was in their hands 
on the street before he mingled with the rioters J 
that he had no active part in what remained, nor in- 
deed was capable, being overpdwered with liquo'''' 

" That all this while the pannel was in his or- 
dinary livery habit, and went home to his beo> 
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and did not attempt to fly or abscond next day, or 
at any time thereafter." 

The counsel for the pannel were by.no means to 
justify this extraordinary riot, since they consider- 
ed aU mobs and tumults as directly repugnant to 
ifae ends of civil government, calculated to preserve 
peace and good orderj and to secure people against 
all riotous commotions $ and though this in ques- 
tion did only perpetrate the design in killing Mr 
Porteous without doing any other harm, yet sure 
when they had the power in their hands, no man's 
life or property was in:safety. 

But they to whom the defence of this pannel 
was enjoined, must not omit what could be offered in 
bis behalf, and therefore observed, in the first 
place, *^ That the matter laid in the libel seemed 
to amount to the charge of high treason, and that, 
therefore, it ought to have been prosecuted as 
such i conform to the laws to that purpose, 7mo 
Anpse, cap. 21." 

To evince this, the breaking of prison, and set- 
ting felons at liberty, one of the articles of this li« 
be], was high treason, as was found in one of the 
judgments against Peter Messenger and others, in- 
dicted for high treason, in tumultuously assembliog 
theniselves in Moorfield, under cobur of pulling 
down bawdy-houses. State Trials, Vol. II. page 
31, ApriU, 1668. 

And, further, from the above case, and another 
on the like occasion^ viz. the trial of Daniel Dam- 
xnaree and others^ for high treason and levying 
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war in the kingdom, uoder the pretence of pnlliog 
down meeting-houses j State Tria{js» Vol, VII I. 
Trial 57th, 9ao Anna^, 1710 ; it was plaia that 
the riotous assemblin^r of people under colour of 
reforming what they complain of as grievaaces» is 
adjudged as high treason, and the present case as 
libelled was of that nature. 

In the first of these cases, the riotous tumult 
pret^ided to reform the abuse of bawdy-houses. 
But because, under iliat colour, they might lure 
pulled down honest people's bouses; and no man 
could be safe if every mdn reformed what he 
would, therefore it waa deemed high treason, be* 
cause such rioters took on tiiem the royal authofi* 

In the other case a great outcry was made on 
occasion of Doctor Sacheverel's trial against the 
dissenters' mcedng- houses ; and the mcrf) then 
raised in London, took on them to burn and de- 
molish all their houses. Now, their attempting to 
reibrui by force any thing as an imagined griev- 
ance that was established by law^^ was opposing the 
public, and tbertfore judged high treason. 

In the present ease, besides the outrageous acts 
ef viotleBoe libeiied, the cirowmstaiiee of Mr Poiw 
toMis having got a respite of tbe capital sentence, 
anil the mob^ taking i^pon then notwithstanding 
to put him to death as a notorkMs criminal coo* 
^kt^ was pkinfy an attempt to reibrm what they 
imagined a giieYance, and therefore high trea- 
son. For 10 cndeaivomr to refenn by fbfce any 
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thing people eomplaki of, is levying wtr ageinsl 
his Majestjr ; for luch penons take on them the 
rajnl aoAoritj^ which is against the King* 

This jonsl certainly raise thb act of vioknce to 
Ijbe chamcter of high treaaon^ since, in direct op« 
poaition to tbeast of grace granted by her Kft« 
jes^ dien guardian of the kingdom^ the riotona 
asoh pnt a person to death* firom which* by the pre- 
vogatire of the Ctown, he was reprieved. This waa 
flymg in the face of the Government in the most 
direct manner, and levying wav to counteract by 
ibnae the wiU of tlie Sovereign. 

To fft this matter in its true light, let it be con* 
sideredy that, in the original state of nature, all men 
wope judges and executaonera ^puust malefactors^ 
Tbis maoilcsriy appeared from the case of Cauii the 
first murderer* He, upon imbruing his hands in his' 
brother's blood, being conscious that every one that 
Ipund him had a right to shrr .him, qqplied to At 
anghly God for a safeguard against that danger^ 
which waa accordingly gnMited. Gen. iv. ver. 14k 
€t $eq. Hence it is plain, that, without such pro»* 
tection, all men would have used dieir natural right 
against him, and put in executiQn the fiindameMld- 
law, *^ that wbeso sbeddetb man's bUod, by man 
sbali bis Uood be shed.'^ Gen. ix. ver. 5. 

But, after the erection of civil government, the 
power of judging and executmg criminals devolved 
upon the pubhc authority ; so that, in this case, ac* * 
corriiiig to. the law, it is ec|oaUy murder for a private 
person to kill a. aum guilty of capital crimea as one ; 
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perfectly innocent, because siich killer has no power 
over the life of the one more than the other, though, 
in a moral consideration, there is a vast difference. • 

To proceed, if the guUtjr person was under sen- 
tence of death, and thereafter pardoned or reprieved 
by the Sovereign, as was the case here, the violent 
putting hina to death by am aroied nmltiliioie weoped 
to aggravate the matter so far as to raise the crime 
to high treason, since it was preventing the exercise 
of that prerogative whereby the King amy. paidoa 
die greatest c^ndets. 

It was argued in behalf of the Crown, Tliat the 
matter chaiiged in the libel did not amount to high 
treason, nor fall under the above two cases; for 
that in these, there was a general intention in die one 
to pull down all bawdy4iouses, and in. the ather all 
meeting-houses. And, as to the judgment concern- 
ing the breaking of prisons, there was likewise a 
general intemion to set at liberty all prisoners ; 
lyhereas, in this case, there was oidy a parucufaur de- 
s^n of murdering Mr Porteous, which was only a 
crime against him, and uQt against the puUic. 

But truly this case seemed more to touch the 
royal authority and prerogative than any of the above 
cases. The Crown had granted a reprieve to Mr 
Porteous,^ a person condemned- for murder, the 
rioters imagining it was a grievance, that the crime, 
of which he was adjudged guilty, was within the 
reach of the royal clemency, since they imputed to 
him the death of many innocent persons, and ex- 
pected for certain that bis blood was to make aa 
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. atonement for theirs, did take upon them to sign m 
effect a dead warrant against him, and in the most 
andacious manner to execute it, they antedate the 
day of bis execution, that the reprieve should not as 
much as commence. If this was not high treason, 
and flying in the face of the government and royal 
authority, it would be hard to fix that character. 
Judge Hale, indeed, observes. Pleas of the Crown, 
Cap. 14, p^ 134, that it was ruled by all the jnciges 
of the Old Bailey, anno 16()8, not to be high treason 
to break prison to deliver forcibly particular per- 
sons, unless imprisoned for treason, but only a great 
riot ; and that it is only the breaking of prison in 
order to deJiver persons enerally out of prison that 
is treason. 

But the first, is explained by the same great an* 
thor in the same chapter, p; 144 and 145,35th Eliz. 
Certain apprentices, sentenced in the Star Chamber 
for riots, to be set on the pillory and whipped, were 
committed to prison till execution, divers othe)* 
apprentices conspire forcibly to deliver these ap* 
prentices ; and, accordingly, convened in arms for 
that pnrpo.se, and offered violence to the sheriffs 
and .others who went to resist them. 

It was agreed by all the judges, says he, that this 
Mas treason within the statute Idlh £liz. for intend- 
ing to levy waj* against the Queen ; for they held 
that, if any do levy war for any thing that the Queen 
by her laws and justice ought, or may do in govern* 
ment, as Queen, that shall be intended as levying 
war. against the Queen. And it is not material Xh^' 

L2 
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tfi«jf ialended no ill to the penoa of th« Queen, 
aiBce the^ intended agaimt the office and authority 
of the Queen to levy wer* ' This is treason wiliiin 
the words and intent of the statute ; and hereupon 
divers were indicted and executed. 

This applieation was easy. The mob intended 
fordUy to counteract what was done by the Sove- 
eeign as such^ and thereby to usurp up<» the office 
and authority of his Majesty in the most notorious 
manner. 

This likewise was coi^orni to what the other ao* 
thors deliver on the same subject, that where a uura- 
ber of men attempt, by force, to remove a public 
nutsancci real or pretended, they are JBaid to levy war 
against the King, by attempting to do that by pri- 
vate authority, which he by public justice ought to 
do. Hale's Pleas of tlie Crown, L. I, cap. 17> 
sect. 23. 

It was pled, m the second place, for the Crown, 
That, where a criminal fact is punishable by several 
laws, it is in the power of the prosecutor to lay the 
indictment on either of them ; and, consequent- 
ly, that the matter charged, in the libel, being ce^ 
tainly murder, it was duly charged as such, though 
it might possibly be tried as high treason ; and for 
this some authorities from the civil law and doctors 
were quoted. 

But this answer seemed likewise insufficient ; for, 
'^here the facts wherewith a person is chargeable 
amount to high treason, they must be tried according 
to the lavrs in that bebalfj and the course of pro* 
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ceedings ip aucb cuses Id Englaad is made tb^ ridf 
' with us. ThiB form of procedure is different fron^ 
Ibi^l in other crimes ; and as tl^ere are divers spe* 
eialties justly introduced in favour q{ the public 
for the safety of the commonwealth, so there are 
certain privileges established in favour of the sub* 
ject by those laws, particularly as to the limitation 
of time within which an indictment for treason must 
be raised jp or otherwise the guilt is abolished. Gal. 
111. < ap, 

Npw> according to the argument pled for the 
CrowB» the greatest confusion would ensue. When 
the crime is abolished as to the highest effect, it 
might be still prosecuted under another character ^ 
and by the same rule, if one were absolved from 
the guilt of the crimes upon an indictment for 
treason^ he might be still tried for the same fact» 
charged in a different manner. Or, if be was ab«- 
solved from an indictment for a treasonable fact^ 
in the form of a common prosecution not l^id ^ 
treason, but as a crime of comu^on nature, he 
might still be in h^azard of being of new accused 
of the same^ charged-as tre^usoiu 

It was no doubt for the interest of the public^ 
that the laws which relate to high treason, the 
proceedings tliereon, as ^ the nature of the crime, 
the method 4;^ prosecution and trial, and the for- 
feitures and punishments for that offence, were 
introduced and ascertained; these being of the 
greatest conpern, both to the Crown and to the 
9^^je(^t} cpi|]d jfiQtf it would ^eemi be broke througli 
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by charging \he criminal facts under the character 
of other crimes and offences ; and, therefore, the 
regulations concerning such crimes, of the highest 
importance, must be punctually observed. 

A^ this seemed plain,' from the nature and reason 
of things, so it could not admit of 4 doubt with us, 
even before the statute 7mo Annas, cap. 21, which 
makes the laws in England that concern treason 
to become ours. For example* Theft in landed 
men was formerly punishable as treason with us, 
and, consequently, the prosecution behoyed to be 
before the Justiciary. Now, put the case, that a 
process of theft against a landed man was sued 
before an inferior court, as an ordinary theft, the 
court would not be competent, nor could the pur- 
suer restrict his libel in that manner. Sir George 
Mackenzie observes this to be the case ; and that 
the Justiciary found accordingly; and much more 
must this hold, after the foresaid British statute. 
Tit. Theft, sect.' 22. 

, But, if the Honourable Court should be of opi- 
nion that the trial on this indictment could pro- 
ceed, the counsel for the pannel should plead iii 
his behalf what occurred to them, whether with 
respect to exceptions against the relevancy, or 
defences properly so called. 

As to the first, it was plain, that the libel does 
not charge the pannel with having been in the 
conspiracy. It appeared that these disorderly per^ 
sons described in the indictment had not only 
formed their plot^ but executed it in a great mea- 
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sure, before the pannel was said tohave been amonj^ 
thenit which was not till they had attetnt^ted the 
prison door ; wherefore, the pannel not being ac* 
cnsed of having been one of the contrivers of thiil 
misdiievous design, he conld only be answerable 
for what part he should be found to have act^ 
in this scene, and not for the deeds of others | 
and, consequently,^aIl the alternatives in the libd, 
"which'was by far the greatest part, must fall to 
Ihe ground. ^ 

When we look into the libel, after the pannel 
h brought into the stage, all that is laid against 
faim is, tliat among the rioters planted on the 
north side of the prison, as- a guard at the prisoij 
door, and in divers other places during the tu« 
inult, the pannel, armed with a Lochaber*axe, was 
unlawfully and riotously assembled. This could 
Hot found guilt against the pannel of a riot, and 
much less of those horrid crimes charged in the^ 
libel. 

' It is the opinion of all lawyers, founded in the 
nature of things, that one's bare presence in a mob 
or tumult could not infer against him giiilt of* the 
oifences or misdemeanours committed by themJ 
Curiosity frequently brings the most innocent 
persons upon the spot, to see what the fray is, and 
perhaps to quell it, if it be in their power; where- 
fore, one's being among the number, when it ap- 
pears he fell in with therji accidentally, cannot fix^ 
any guilt u^on him; dnl^s he Wa^ likewise aiding 
kxkA assisting; or that particttlar facts of force werej 
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4X>in0iiUed by himsdif ; irheoce his bdag accessor}: 
to the riot nmsl be inferred* 

Biity in the present c^se^ it was not so much as 
laid in general, that the pannel was aiding and 
assistiogi nor other particular facts charged oa 
bim in the libel, whence his aid or assistance could 
be interpreted. It is onlj said, that he was unlav* 
fully assembled with tbei?if Truly, sinpe the as- 
|iembly was unlawfiil, all in company weret or at 
least are presumed to have been unlawfully as* 
sembled. But the question was not here about 
the punishment of unlawfully assembling, but of 
the heinous outrages committed by them, or some 
of the persons so assembled. 

It was very true, the libel mentions, that the 
pannel was armed with ap offensive weapon, but 
if it did not appear that he made an unlawful use 
of such weapon, it coiUd not raise a guilt upon 
him. 

The libel indeed concludes, as every othtr in 
dict^lent, that the pannel was . art or part in all 
or some of the crimes libeHed,. apd by statute 
such libel is relevant $ bill at the same time this 
particular of the pannel's unlawfully i(9sembUBj; 
vith th^ rioters, being char^4 in the libel a« 
sufficient to sttbj/ect h\tn to exemplary punishment, 
he was entitled to the jfidg^^c^^ pf the Courts whe* 
ther such circumstance was relevant to infer against 
him g^ilt of the crimes libe)le^ i 

It was already noticed, that persons might be 

present with Arms io m uoU^wful a(ttemUy» from 
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9L good inteDtion, pombijr to assist in queUiog the 
mob, if opportunity ofiferedf and there was no 
question (Mit in this* as well as in every other 
tumultt many were innocently present. And* as 
for the arms, they were iyii^ in all parts of the 
streets, and any person happening to find them 
m^t, without bad intent, have taken them up^ 
aad carried along where his curiosity, or any other 
lawful mo^e, led him to see the catastrophe i aai 
if he made no bad use of such arms, the havisig 
th^m cannot infer the least presuo^on of guik 
in those circumstmoes. 

Many anthorkiea might be adduced on thia 
Jicttd, bvH we should only touch some few of the 
greatest note. Thus, Julius Clarus, lib. 5, sect. 
ffynu&diiiWh No. S7, et sfiq* di»*tinguisbes the several 
cases where manslaughter is committed in a tu^ 
mult, and it is unknown who is the actor, or bf 
whom the deadly wound b given. But that which 
seemed to come full to the present casc^ was where 
a number of pawons are present, when the murdei^ 
is designedly and deliberately, on a mahcionH in^ 
te&t comniitled, and it is uncertain who gives the 
mortal wound* There be determines against them 
all, that they are liable to the pains of death, h^i 
cause the murder was intentionally committed by 
all, and they are all presnmed to be abettors^ 
aiders, and assislers. 

But wben he sulgoins this notable observation, 
which answers the present case exactly, that it must 
be i^veitedi that il clearly appean that all of them 
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were cons[Hrat6rSy and knew that (be homicide was 
intended to be eommitted r for that it may happen 
with respeet to the same manslaughter, that it may 
be said to be committed deliberately as to some, 
and on a sudden- as to others of the same com'* 
pany. 

. For examplei that one having a hatred at a 
certain person^ intends to murder httm, aiid con- 
venes others without diseovering ^tctbem his io- 
tentioni and brings them into the place wher^ tbe 
person intended' to be murdered is, and whoa^ 
cordingly is killed. He determines that those others 
who were accidentaUy brought to be present are 
only sulgect to an^ extraordinary panisbment> bat 
not to the pains of death, unless their previous 
eonsciousness of the intended murder is made oat 
against them, and subjoins, that be has knowD 
many examples of that-kind*. 
. The next we appeal to is MenocBias, Lib. ii 
Dt AriUr. JudL quast. casu 86S, an author of no 
small accounts He distinguishes likewise the se- 
veral classes of manslaughter, committed by a 
multitude. The lastisy' where more persons, del/- 
besately.and designedly, set upon one and kill- himy 
and that he is killed with one wound or stitb^ but 
it is, uncertain: which of them gave it. He deter* 
mines that none of them shall be liable to the paio» 
of death, unless where, by express- statute, endea- 
vour to kill IS capitally punishable, as was the case 
of the civil law, by the express terms- of the Lex 
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For tbatf otherwise, as to those who gave not the 
mortal ^oDnd, it is only an endeavour to kill, 
which was nowhere at present sulgected to the 
pains of death. Bat this conid only be under* 
stood where no preVions conspirucy occorred. 

We should only add of foreign authorities Mat* 
Ihseus, who seldom errs on the mQd side, he gives 
it expressly as his opinion, De Crimin. tit. 5, ca. 9, 
sect, finale, That where one is killed by a multi- 
tude, none of them shall suffer the pain of death 
but duch as shall be proven to have been the ac- 
tors \ and he founds it upon the express text of 
the civH law, L. fin. fl. hoc tit. Si in rixa percus- 
sns, homo perierit, ictus unius cujusque in hoe 
odllectorum cbntemplari oportet 
* That this text does not refer precisely to casuaF 
tumults, was plain firom the words, In hoc collec- 
torum, which import that they were convened of 
purpose. But it supposes that some of those that 
wereassemUed were ignorant of the design of brings: 
lUg them together. And therefore Mattbaecis does- 
condemn those authors of cruelty, that doom air 
to the pain of death, since many of them may be 
innocently assemUed. 

This doctrine likewise agrees to what is laid 
dowi> by bur great Sir George Mackenzie, Crimi^ 
Tit Murder, sect. 12. The Civilians, says he, in* 
the case of homicidum perplnres commisstoi, state 
three questions $ the first is where the murder was 
committed upon the forethought felony, and then ' 
that the asinlters were ind^Hely punishable by. 



death. The amxodt where it v^ vA. ^^rtaioi hul 
only duspectedt and presiuQaUe that it wm deU^ 
berate)y (QQiQnuttedy and tbepi aft n^y be.tQitaTed» 
%nd if thQF deny the dp^gfi tb^ are all only ^ 
nishable arbitranjyi because of the uncectaintjr*. 
The third ist when the mnider waa certaiBjy com- 
Qiitted in riica or tulsie^ and then the caminittei: 
of the mnrderia only ponishftbleby de^^ for whipb 
hecites.Adefusion in thi^ G«i$e of WilUan^ JD«|i« 
glaa. 

Now> on supiposition tluit the pannel-a eB». &tt 
under the ^rst of these q«iestiont : It was npt re? 
leirantly libelled that he unlawfully disenabled widik 
rioters, unless it were Jikew^ laid that be was asu 
assister in execution of th^ crimes OQifunitted \^ 
tiieoir so that bare presence* d^oqgh with aroi^ i^ 
not sufficient, in the judgpient of that leacned 
author. 

And if the pannelV cme; s|;iauld coiM under the? 
Sficcmd class, vi^. tbat.it be supposed uo(pertain# if 
there was any psemeditated- design to kill Mr For* 
teous, then it was pfaui^, thul;, upjbss tbe defender^^- 
putting violent hands to himy^ or coatribi|iJng' 
other assistance towards his actual murder w^ 
libelled and proved, he could nut be. fb^md fS^i^f 
of it $ and as to his part it» was evide^); the Wti^^ 
der could not haire been premeditated. 

And it was thou^t their I^iordfl)^' 4eci|¥>>^^ 
in the case of the Edinbui^h mob 1700, apd th|* 
latter Glasgow one 172A, proceeded, on. the i99ff^ 
ppnoisq^ Now, tbougb b^tbihese^weue WA^M^ 



WUUam MacUmchiane. ^9^ 



ed andraised of design to commit the pftAicahur 
acts of violence that they executed^ yet their Lord- 
shqaa did not saetain simple presence, thoi^h witii 
aitoe, bat aiding and abetting onfy relevant against 
any of tl^ persons accused of the crimes eommit-r 
ted by those mobs* 

This was likewise c(»form to the law and course 
of proceedings in England. For even in the case 
of levying war against the King within the realm, 
simple presence is not sufficient to found the guih 
of high treason ; but the verdict must either bear 
in general^ that the person indicted was present,- 
aiding and assisting in the treasonable facts, or 
some partienlar acts of force must be found by ^ 
Jury to have been committed by the person ac^ 
cused, otherwise he mmt be acquitted by the 
judges. 

For proof we should only appeal to the foreeited 
tria) of Peter Messenger and others for high trea« 
son, in tumultuously assembling themselves in 
Moorfields, under colour of pulling down bawdy* 
hoims. Collect, of State Trials, Vol II. page 81« 
April 4, 1^8. 

On this occasion four several indictments were 
exhibited, comprehending divers persons under 
each of th«n, and the jury returned special ver« 
diets in reference to every particular person ; and 
the judges, oti advising those verdicts, passed sen« 
tenee on sdme of them for high treason. 

But as to Oreen and Beddal, two of Ae persons 
in^eedi the words of the observer, who was Ldr< 
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Chief Justice Keyling, are, we all agreed* that the 
verdict waa not fall enough, as to them, for us to 
judge it treasou in them. Because the verdict 
only finds they were present^ and finds no parti* 
cular act of force committed by them^ and doefr 
not find that they were aiding and assisting to the 
vest I and it is possible one may be present at wch 
a rabble only out of curiosity to see; and whether 
they were aiding or assisting, is matter of fact^ 
which ought to be expressly found by the jarj) 
and not left to us upon any colourable implication r 
and accordingly these two were discharged. 

In applying the above authorities^ the defend- 
ers contended, That what the pannel was cbargei 
with in the Kbel of being uelaivfully assembled 
with the rioters, wajs not jrdkvant, and insisted 
that the Court might determine, if that circum- 
stance should be found sufficient to infer^ aiding 
and assisting^ so as to subject him to the ordinary 
punishment for the crimes libelled^ 
. And that this matter might be still clearer, let 
us reflect & little upoa the respective verdicts of 
the jury in the case of Green and Beddal afore^ 
said, whom the judges acquitted. 

hi the case of Green, the jury found that a 
great number of persons were .assemble^ .at the 
time and place in the indictment ia avmsx on pf^' 
tence of pulling down bawdy-houses f that Beesly 
led them, and was called their captain % and that 
they were breaking down houses : That WilUf^i^ 
C^re^i was among them casting up, his cap And 
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liallooingy with a stafi^ in his hand : That whilst 
he was among them he was knocked down by a 
party of the King*s soldiers that came to suppress 
them, and then taken. 

It was plain that more was fonnd against 
Green to make hira an abettor of the mob, than 
was here specially libdled against the present pan- 
nel, and yet he was acquitted of the charge. 

As to the other case of Beddalj the jury found 
thftt the day and place mentioned in the indictment^ 
a great number of persons did meet together arm* 
^d, under a person that call^ himself their Cap- 
tain, on pretence of breidcing open prisons, and 
releasing prisoners : That they came so assembling 
to a place called the New Prison, and broke open 
the prison door, and set out four prisoners ; two 
for felony, and two for other offences^ That some 
"being taken, one die and all die : That Beddal was 
dierej and being pursued by one of the King's sol* 
diers, he called out to the company to face about 
•and not to leave him. 

It was plain here, that the outrageous acts done 
by the mob were found by the jury, and like- 
wise that Beddal was among them, and owned 
himself one of their accessories, and desired assist* 
imce from them against being taken ; and not« 
withstanding, because no criminal act of force 
was found by the jury against him, he was dis* 
charged: But Latimer, who was indicted of the 
?ame crime, was condemned as guilty of high trea- 
fion, because he was found by the jurj', not only 
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to have been among the rioter<» but likewise active 
in breaking the prison. 

If the case is thus in trials for high treason, 
where all accessories are principals, and whone the 
least accession is sustained to infer guilt of the 
crime, could there be any question as to the 
crimes charged against this pannel, which were 
not laid as treason ; and which the pursuer con- 
tended could not amount to that crime i Is it 
possible, diat in crimes which concern the very 
being of Government, one's presence, and unlaw* 
fully assembling with the riotous tumult, shall not 
be sufficient to infer guilt $ and yet that in lesser 
crimes, which only touch the conspiring and com« 
passing the death of a private man, and indeed, 
one under sentence of death, such circumstance 
can be judged to mfer accession ? 

The pursuer was pleased, for answer, to found 
upon certain old obsolete statutes, touching con- 
vocations and tumults in boroughs, Par. 14*57, 
cap. 77, Par. 1563, cap. 75, and cap. 83, Par. 
1606, cap. 17. In all which it was pretended, 
that simple presence in such tumults subjects the 
party to the pain of death, and, oonsequently, it 
was inferred, that the prisoner's presence, esped- 
oliy with an (tensive weapon, in this riotous as- 
sembly, was relevant to infer against him a capital 
punishment. 

But the proper meaning and intent of those 
acts, the first of which is entitled, That no 
leagues or bands be made within boroughs, or 
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mttHMt) itoeinecl ta iitopott a confederaqr, and 
all the dtlier acts fiiroQr the same wiiy ; bat in- 
ileiedy by st^ett^hiag tbe wenise df tfafem ia arbitrary 
re^llifti lb tli^ temmoii case (rf* tumuita within 
"btir^, i^eral persons were salij6cted td tbe pains 
of death* 

Thn was justly complained of, and declared a 
^rkfvailce in the* claim of right at the Revolotiony 
of #hitelicAfe aittde is, That the cansing pursue 
and foi*feit persons on obsolete itatutes is contraiy 
to law ; and though after diis, one instance per* 
h^ 6t two Ini^ be given where ttiese acts Were 
foiinditi on, yet ho rebtahcy was ever sustained 
ou them ; for ever since they have been laid aside 
sm against the spirit 6i the fenalntion government $ 
and it was hoped the gentlemen for the Crown 
oonld hare no design to revive them on this occa- 
aioki. 

Bat secondly, The pursuers have not adverted, 
that, though all these laws had been in observance 
with us, even after the Revolution, yet they are 
virtually repealed by the well known British sta- 
tute, entitled. An act for preventing tumults and 
riotous assemblies, and for the more effectual pun-> 
ishing the rioters, i^^ Oeorgii I. cap. 4. 

By this statute, the being present in a riotous 
assembly, whether in town or country, in any part 
of Great Britain, does not subject any to the pains 
of death, tmless they continue together to the 
number of twelve, for one hour after the procla- 
mation thereby directed is read by a Judge or 
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Magistratei or forciUy .hindered. It wafr self-evi- 
dent that tuinnlt8» or xiptoos: assepibUesi b any 
rqjral burgh in ScQtJandy as well as in a cpuntjr 
or shir^ and evei^ part of Great Britaini must be 
governed by this general law i and>' oonsequiently) 
the honourable and learned gentleman's laboun 
in reference to those old statutes are x]piite lost 

Indeed) from, this statute^ a fresh argument 
did occur in favour of the pannel^ .nainelyi ^ 
bare presence in a riotous aaseipblyv e^ceipt where 
the provisos of this statute are observed} caOQ^'^ 
subject one to ac^tal punishi^ent whether be is 
armed or not} for the statute makes r no distinc* 
tion;- so that it was thence demoostrativel; plaioy 
that one in such case could only be liable for the 
criminal &cts done bj himselff and that the deeds 
of the other rioters could not subject him> 

It was pretended by the gentlemen for the CrowHi 
in the next place} that this being a concerted i^ 
sigp, and deliberate act of the contrivers* M th^* 
joined themselves became accomplices iii the murder 
of Mr Poi'teouS} and the preparatory raiscbievous 
.steps in order to the executing their design ; &d^' 
consequently, that the pannel's being found armco 
among them}, was sufficient to fiK guilt upon biin 
of the whple crimes perpetrated by bis associates, 
which would not be the case pf a riotous assembi/j 
accidentally convening,, and of a sudden doing 
some outrageous injuries j and for this the authO' 
rity of Lord Chief Justice Hale, in his Pleas of the 
Crown, page 44^ was adduced; wherein the cas^ 
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of riotous assembly to do any act of violence, that 
learned Judge aflBrms, that the offence of one ia 
the offence of ^ the company. 

But this was already obviated in both these 
cases, formerly quoted from the English prece« 
dents, and the two among ourselves. The riotous 
assembly deliberately contrived and executed thei^ 
wicked design ; and yet only the acts of violence 
done by the persons accused were sustained to 
found a sentence against them, and not the deeds 
of their accomplices. 

There is difference, indeed, betwixt a riotous 
tumult designedly assembling to commit a parti- 
cular crime, and one accidentally happening, with- 
out a previous intention of committing any special 
offence : That in the first, all present against 
whom an act of force is found by the jury, are 
liable to the punishment of the crime, though 
they did not immediately by themselves perpe- 
trate : but in the other these present, though they 
are proved to have been active, yet they are only 
answerable according to the degrees of their cri- 
minal activity, and no further. 

But in both, unless acts of forc6 are found tU 
gainst the party accused of crimes or misdemean- 
ours, committed by riotoHs assemblies, he cannot 
be subjected to the ordinary punishment of such 
crimes, though he may to a pecuniary fine ot im- 
prisonment, for being in an unlawful assembly. 

And as to the authority from Judge Hale, it was 
very plain that he means the case where all the 

M 
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company conspire to do an unlawful act| and then 
indeed^ as admitted above» all present are liable to 
the punishment consequent thereon. 

But if the pursuer bad turned over the leaf, be 
would have found* in the very next paragraph, the 
following remarkable words : *' If there be many 
that are present, abetting, aiding, and assisting, 
though all may, as in the. cases before shewn, be 
gpilly of homicide, yet, by different circumstances, 
some may be gnilty of homicide, and not of mur- 
der, and others may be guilty of murder." VOi 
the case of Salisbury, the master assaults, with ma- 
lice prepense \ the servant, being ignorant of the 
malice of his master, takes part with the master, 
and kills the other. It is manslaughter in the ser- 
vantj and murder in the master. This decision is 
exactlj conform to the case put by Julius Clarus 
before noticed. 

Indeed, the present pannel's case was remark- 
jBkHy in the most favourable of those, classes ; for be 
could not have been guilty of conspiring Mr Por- 
teous's death, since it was pure accident tbat 
brought him among the rioters, and their design 
was far advanpdd in execution before his appear- 
ance at all 

Two circumstances occurred farther, to shev 
that the defender could not be presumed to have 
been in the plot : First, he is found in the assem- 
bly in his livery clothes, a notable badge of dis- 
tinction. Now, to be sure^ he would have dressed 
himself in such manner as would best conceal him, 
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and taken some disguisei if he liad any design oF 
engaging himself in that vile enterprise. The cri- 
minal actors in that bloody scene took care that 
they should not be discovered by their habit. 

Again, he went home that night without ab- 
sconding; and though he got warning to fly, 
would not do it, trusting to his own innocence for 
protection ; and as flight was a strong presump- 
tion of guilt, so in this case all the ringleaders and 
notorious offenders have kept themselves out of the 
way; wherefore, nothing but a direct proof of the 
pannePs guilt, from his own acts of violence, could 
be led against him. 

It was alleged for the pannel, in the second 
placejk That though the libel, charging him with 
the outrageous deeds of this riotous assembly, as 
huB accomplices, were sustained, (as it was hoped 
never should,) yet such accomplices behoved to be 
named, as Sir George Mackenzie expressly re- 
quireS| Tit. Art« and Part, sect. 2, which not be* 
ing done in this indictment, it was not relevant on 
that account. 

To this it was answered. That all that is meant 
by that learned author is, that the pannels thern^ 
selves, charged aa art and part, must be specialty 
named, and that it were absurd, and is never prac* 
tised, to name associates in a criminal libel 

But was it possiblie to imagine that this great 
lawyer would put a case that could never be doubt- 
ed ? If a man is Indicted, must he not be named'? 
He niight as well be supposed to inform his reader^ 
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that the pannel behoved to be libelled against^ for 
sore the libel must always contain the name of the 
person accused. 

The meaning, therefore, could only be, tbat 
where a person is accused for deeds done by others 
as his accomplices, these persons must be named 
and described in the libel, and a proof brought 
that they, were his accomplices, by entering intos 
previous concert or conspiracy with . him to coo}- 
mit the crim^. 

If it were otherwise, how was it possible to fix 
guilt on the pannel in a fair way ? Should the 
deed of persons unknown to him, and not men- 
tioned in theindictment, and with respect to whom 
he was not at liberty to exculpate himself, infers 
crime against him ? 

It was, of old, law with us, and was to this day 
in England, that the reset of a thief could not be 
pursued till the principal thief is convicted $ and 
sure it were monstrously absurd to suppose, thati 
with us at this day^ an indictment for reset of & 
thief could be sustained, without libelling &nd 
proving the theft committed by the principal ac* 
tor, as well as the reset by the accessory. 

But to sustain such libel were not more absurd^ 
than in the present case to allow criminal facts, said 
Jto be done by pretended , accomplices, to infer « 
crime against a person accused, when they are not 
mcfntioned in the libeli and much less their conspi' 
racy with him offered to be proven j for sure, n^* 
less they had formed a design ia conjunction to 
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xnurder Mr Porteoua> the 9et of these third pai^ 
ties coald not affect the panneL 

la case any part of the libel should be fovnd 
relevant ag^nst the pannel, then the followiiig de* 
fences were offered fi>r him : First, That he was 
alibij not present, nor possiUy he oould, whil^ 
most of this dismal scene was acting. That he was 
in my Lady Wemyts-'s and John Lamb's till witht 
in a quarter of eleven at night. It is justly said in 
the libel, that Mr Porteous was hanged about 
eleven ; so that he must have been brought intp 
the street, in the hands of the armed and desperate 
mob^ before the pannel accompanied with tbemj 
foTj to be sure» the procession from the prison to 
die common place of execution did take more than 
half an hour» considering the many interruptions 
mentioned in the libel, and of Mr Porteous's fall* 
ing and fainting by the way. 

Now, when Mr Porteous was got into the hand^ 
of that furious assembly, he was in effect a dead 
^ man, and no doubt, on the least surmise of a resh 
cue thereafter, he would have been knocked dead 
on the spot without further ceremony. What fol- 
lowed was mere pomp and show ; the mob's wan- 
toning in their wickedness in derision of public 
justice, as the libel truly expresses it. And was it 
possible that the pannel's dropping in accidentally 
among them, and using no act of force, could sub- 
ject him to be guilty of that notorious crime, to 
.which the only finishing stroke was wanting, and 

M2 
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whicfa in effect was already ccmimitted before he 
had entered ? 

It was possible the pannel found, or got forced 
into his hands, a Lochaberaxe, and might bave 
gone along with it iii the procession, where his 
unlackjr curiosity and impulse of liquor led him; 
but sure that could not a£fect him with guilty since 
he made no other use of it, than perhaps to assist 
him in walking, being otherwise not able to stand 
or walk for drink. Of which more in the second 
defence. 

' Indeed, if the defender had come armed into 
this unlawful assembly, a design of aiding and as- 
sisting therein might be inferred j or if he had been 
at taking in of the guard, or spoiling them of their 
arms, and on that occasion got himself armed, it 
might stand iierd with him ; for that might like' 
wise presume a design of aiding and assisting 
them. 

fiut sure it would be made appear, that by chance 
he fell in with them long after disarming the guard. 
Could his accidentally finding, or taking into his 
hand, a Lochaber-axe, fix against him accession 

to such an act of violence, of which he was alto- 

• • • 

gether incapable ? The panneFs natural disfK^si- 

tion rendered him unfit for sudi a daring pic^ ° 
wickedness ; — he had neither head nor heart for ^t. 
The persons who were to act the finishing part ot 
this bloody scene had got themselves into disguis^i 
and were no doubt prepared, and taSen under- 
hand the design. They must bave had hearts 
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void of common humanityt and been hardened in 
iBTickednessy as well as heads to lay the scheme^ 
and hands to go through with it. 

The panneFs character was«quite the reverse $ 
be was never known in his life to do an outrageous 
act ; his understanding was weak, and his natural 
temper rather simple and soft, than hardy or cruel ; 
and he was disabled from the use of his faculties, 
such as they were, by the fumes of liquor, as should 
afterwards appear. 

The pursuer was pleased to make light of this 
defence alibis and to aver that such was never be« 
Tore sustained ; for that the defender, coming from 
the country to the town, between nine and ten that 
night, might have concerted with the mob that 
then began to appear at the West Port, from 
which he behoved to pass in his return from Crai- 
giehall, and might have continued with thetn for 
some time, and then repaired to John Lamb's to 
refresh himself, which was but little distant fi*om 
the Purses where he was posted ; and that a proof 
of this alibi was hardly possible. '' 

But with submission^ a more strongly circum- 
stantial defence of this kind \(^as seldom or neVer 
he^rd. It should be distinctly proved, that the de- 
fender came to town before eight at nighty when 
there was not the least appearance of th^ mob at 
any of the city gates, or within it. That he came to 
the house of one M*ln tyre's in the West Bow, hfe 
fellow servant, where he had left his upper coat in 
the morning. That, from thence, he repaired to a 
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house in Mil 11*8 Court, vvhere. he abode sometime, 
and thereafter to one Samuel'sy an alehouse under 
the pillars at the entry to the Parliament Closei and 
after drinking some there, he went to my Lady 
Weniyss ; whence about half ao hour after nine^ 
he arrived at Mr Lamb's, where be was kept till 
near eleven; and in his way homeward to tfaeCa* 
nongate, called at Mr Cassie's, vintner, at the eatry 
to the Parliament Close, and drank with bis senraot. 
for about a quarter of an hour. 
. AU this should be proved by the respective per* 
aons in whose company he was all this time, and 
unless we could suppose a man to be in two places 
at once, it was impossible to imagine the pannel was 
assembled with the mob^ while he was in other coia- 
panies that had no concern with them • 

The import of this defence was, that the pannel 
was none of the orfginal promoters of the mob, nor 
with them from the beginning, and it was a rale, 
even in a rebellious insurrection, those who are 
found not to be with the assembly from the begin" 
ning of their rising, but only to have suddenly joined 
with them on the streets, are guilty of no greater 
offence than a riot at most, unless they have done 
acts of violence. Hawkins's Pleas of the Crovifh 
Cap. 17. Sect. 26. 

And to this defence being contrary to the lihe), 
that is an old exploded notion, and the objecUon 
never sustained by the Court ; and, indeed, it were 
contrary to the rules of law and humanity, to gi^^ 
the prerogative of probation to the pursuer i^ainst 
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a poor pannel^ swinitiiing for his life ; and, indeed, in 
this case, the libel does not condescend upon tire 
precise time that the pannel was said to have been 
seen at the Purses with a party of the mob. * 

The second defence, to which we are now natur- 
ally led, and is already a little opened, is. That the 
defender was mortally drunk at -the time, as is set 
forth in the entry and immediately above. 

Lawyers, on this head, distinguish betwixt drunk- 
enness to stupidity, and one's being a little in drink 
or flustered with liquor: That where the first is ac- 
cidental and not of design to commit the crime, it 
excuses him from the ordinary punishment of death 
in capital crimes ; but where it is either of design, 
or not to such a degree as deprives the party entire- 
ly of his rational will, it is so far from excusing 
from guilt that it exaggerates the party's case, for 
drunkenness is a crime of its own nature, and fre- 
quently daring enterprises in wickedness are not ex- 
ecuted till the party that is to act them is heated 
with liquor. — Menocb. de Arbit. Judl quaest. Casu 
S26. MathaBus in Prolego, cap. 2. sect, final. The 
text of the law is plam, That drunkenness, if not 
affected, exeems from the ordinary punishment, 
L. 1 1, sect. 2. fF.'De Poenis, L. 6. sect. 7* fi^» De re 
Milit. 

Tlie pannel's case was of the first kind, as would 
appear on the proof. He was going about his lady's 
affairs when he got drunk, by strolling from one ale- 
house to another, till he was unwarily overtaken and 
overpowered ; and many are so disposed, that when 
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tbej are a little by the head with liqwor, stili ihey 
desire morey till thej are intoxicate with stupidity. 
The pannel acknowledged this to be his infirmity; 
but as he was naturally iniJd when sober, he was 
never outrageous in cups. 

It was very true drunkenness had never been sus- 
tained by the Court of Justiciary, either to exclude 
or even to mitigate the punishment of the crime 
committed in drink, as Sir George Mackenzie ob- 
serves, Criminals, Tit. Crimes in General, sect. 7. 
But then he likewise gives it as his opinion, that the 
I»rivy council should on that account, in some cit- 
cumstaiuiate cases, mitigate the punishment, and 
now, since we have no privy council here to apply 
to, the Lords, in their sentence, may have considera- 
tion of such circumstances^ and thereon mitigate the 
same ; and, consequently, a proof ought to be iodul* 
ged, that the whole might be before them in order 
to such mitigation, 

And^ indeed, in most cases of crimes committed 
by particular persons, the being in drink can be w> 
defence ; for to be sure, if the drunkenness did uot 
disable the party from committing ti^e fact, it can* 
not excuse him from the guilt ; because, were it to 
stupidity, he could not have had address to commit 
crimes that require art and contrivance, nor strenglli 
to perpetrate such, to which bodily vigour is requisite. 

But, in the present case, as to one's being carried 
off into a mob, and impelled to go along with 
them in the commission of an unlawful or outragor 
OU5 act, his being overtaken with drink to such % 
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pitch, that he knows not Mliat he is doing, must ex* 
cute hiiu.- For, in that case, neither contrivance 
uor vigour are necessary as to him ; he moves with 
the multitude^ not as a voluutaiy agent, but as a 
mere machine ; others had contrived the villanji and 
are executing it ; all the poor drunken man, reeling 
and staggering to and fro, does, is to go along, and 
stand by, or perhaps be supported, till the crime is 
committed. Was it possible, in such case, to fix 
guilt, >vhere there could be no criminal will, or ra- 
ther no will at all, the party not being sensible of what 
is a-doing, more than a man in sleep, or a madmani 

Indeed, by the law of England, drunkenness is 
not sustained by the Judges as a defence; but still 
there is a proof allowed of it, when averred for the 
panneJy that the whole of the matter may be before, 
the jury, who regard the party's circumstances^on 
that account as they see cause. That a proof of 
drunkenness is allowed is evident from the before 
mentioned case of Dammaree, for whom it was pled 
as a defence, that he was accidentally drunk before 
be fell in with the mob, and a proof was allowed. 

The third and last <iefence moved for the pan- 
nel was, that be was forced by the mob to go along 
with them, when he was about going home. No 
doubt, a more slender force wiil impress a man 
of his weak intellectuals, especially overpowered 
with liquor to such a degree, that he was not capa- 
ble of resistance ; and, consequently, this defence, in 
a manner, depends very much upon that immediate- 
ly before mentioned. So far is it from being incon- 
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sistent with tbie same, as the pursuer was pleased to 
aver ; and as to the relevancy of it, the pursuer did 
not controvert it. 

Upon the whole, the pannel wished the ringlead- 
ers and authors of this outrageous mob were disco- 
vered and subjected to punishment, in order that the 
public justice of the nation might be vindicated ; 
but, at the same time, he humbly thought, it were 
miserably hard to make him a victim to atone for 
(hose proceedings in which he was no criminai ac- 
tor. He comforted himself with a sense of his inao* 
cence, and the justice of the Court ; and was sure, 
unless some mistake or other should be in the case, no- 
thing would come out in the proof against him that 
could affect him, and that he could prove the above 
defences by witnesses whose credit could not be im- 
peached. 

In respect whereof, it was hoped it should be 
found, that the charge iit the indictment was 

. unduly laid, since the matter therein charged 
was high treason, and ought to be tried by the 
laws that relate to the same ; or, if it^ should be 
found that the trial might proceed, that the 
same should be found relevant only with re- 
spect to the facts alleged done by the pannel 
himself, and not as to t,he alternative of facts 
done by his accomplices ; and as to these, the 
above defences pleaded for the pannel should 
be sustained and admitted to probation. 

(Signed) And. M'Doitall. 
11 
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HIS unlucky prisoner having been indicted at 
the instance of bis Majesty's Advocate^ as guilty 
of divers enormous crimes, and the relevancy of 
tlie libel against the panned and of thepanners de- 
fences against it, having been fully heard by the 
Honourable Court, they ordered informations to 
be given in on both sides, in order that this trial 
might be brought to a final issue. with all conveni- 
ent speed. 

They that were by order of the Court appointed 
Counsel for the panned were far from being will- 
ing, in any shape, to protract or delay this trial, 
for which reason they have implicitly obeyed their 
Lordships' orders. But the objections to the libel 
itself, and the prisoner's defences, being many and 
vainousy all of them of very great importance to the: 
poor man's own life, some of them of the utmost 
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consequence to the nation in general) it was not pos- 
sible for the gentleman who drew the first informa- 
tion to insist in each of them so fully as he could 
have wished. It was therefore hoped the Honour- 
able Judges woufd excuse this additional informa- 
tion, which was offered in supplement of our infor- 
mation only in one point, viz. how far William Mac- 
lanchlane, the prisoner, his having, been so drunk 
as to deprive him totally of the use of reason at the 
time and place when he is said to have committed 
the barbarous and wicked facts set forth in the in- 
dictment against him', could defend him against 
guilt of any kind, or could extenuate or alleviate 
his guilt, if he had any ? 

It was pled for the pahnel, and was now insisted 
on, that the very essence of all crindes consists fn the 
thluSf or wicked Intention and will to do an action' 
hurtfol to society, and prohibited by the lawsthere*- 
of; or in an intention wickedly to bmitany part 
of one's known duty. This is the pi*op^r character- 
istic of every (Jrime, and distinguished it from an 
error or fault', the source of which- again- is no wic- 
ked intention, but negligence, ignorance, dr inad- 
vertency. 

If it was true, then, that William Maclauchlane, 
at the time and place when he is said to have com- 
mitted tlie facts set forth in the libel, was so dran^k 
as to be totally deprived of the use of his reason^ 
void of discernment bfetween good and evil^ having 
no- will or intention of any kind ; he has been guii«- 
ty 6f no mo^e crimC) than if at that time he bad 
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been fataou» or furious, or perpetra ed those acts 
of Tiolence when he was fast asleep. 

These principles were so truei and the conse- 
fences arising from them so dear and evident, that 
it might justly be matter of admiracion, how they 
came ever either to be denied or disputed ; and the 
defeadar believed they had never been so, were it 
not from some inconveniences that attended them, 
sagr the gentlemen on the side of the Crown. This 
was a dangerous doctrine. If this should be est^a- 
blishedj a drunk man might do what he would im^ 
pune. A man will hardly ever get drunk» but he 
will commit outrage; he will pretend to be drunk 
when be i&not so; nay, he will get drunk on pur* 
pose* In- answer to which, first, Incommodum non 
solvit argumentum* If a doctrine be sufficiently 
established in law and common sense, the inconve- 
niencies which attend it will never afford sufficient 
argument against it ; and it was believed it would 
be no less inconvenient to establish the opposite 
doctrine. Next, for a man that gets drunk on pur- 
pose to commit a crime, he is criminal no doubt. 
No lawyer of any nation ever thought of excusing 
him, nor would the principles above laid down sup- 
port any man in doing so. Last of all, no doubt, 
a wicked fellow may aiiect mortal drunkenness, but 
so may he &tuity, madness, or even sleep. But 
because these things may be made a bad use of, waa 
it ever dreamt of by any body, to reckon mad fu- 
rious people, or people asleep, criminal for doing any 
thing ? No dcwbt, if wicked designing crimi als af- 
feet sueh a state of mind, in order either to perpe* 
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trate their villanies impune^ or to escape their pu- 
nishment, the Judges must look about them, — must 
make the' stricter inquiry into the truth of the alleg- 
eance. But this is all they can well do, and the 
dread of such an imposition on the one side would 
have very bad consequences, if any Court should 
be wrought on, either to hang a madman, or a per- 
son who at the time his crimes are said to be com- 
mitted was equally deprived of the use of his rea- 
son. 

The prosecutor for the Crown's great abilities and 
ingenuity furnished him with another set of argu- 
ments, which should briefly be noticed one by one. 

First, he denied the very first principles laid 
down here, and maintained, that dolm was not al- 
ways required to constitute a crime, but that many 
instances could be given, where lata culpa^ or gross, 
negligence, or ignorance, is punished capitally. The 
memorialist confessed himself here entirely at a loss^ 
he knew of no such instances in our law, or per- 
haps in any other, at least of any that hath its foun- 
dation in reason and common sense. It was a re- 
ceived maxim in the Roman law, that in civil cases, 
hUa culpa dolo &equiparatur^ but not in crimes ; 
and no question there is a very great difference in 
being obliged to repair the damage another man 
has sustainiBd through your fault or negligence, and 
being capitally punished for it Gross negligence 
or ignorance, where you have the opportunity of 
knowing, is criminal and punishable in some de- 
gree, because tlie offender has there acted or omit* 
^ some thing, by which he knows the society may 
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receive hurt. Bat that he is equally guilty with a 
malicious, wicked, designing criminal, the memo- 
rialist could never allow. 

The next argmnent made use of was, that peo- 
ple who commit a crime when they are drunk, are 
doubly guilty, first in being drunk; and then in com- 
mitting the crime* That they have some degree of 
guilt in getting themselves drunk, the memorialist 
owned. The Legislature has never considered it as 
a very heinous crime, else they would have affixed 
some higher punishment to it than a trifling fine. 
.But that they are any ways guilty in doing any 
thing, after they are in a condition not to know in 
the least what they are doing, he entirely denied. 

Another argument made use of was, that a man 
that got himself drunk was doing an unlawful thing, 
and so must be answerable for all its consequences. 
But this by no means holds. No doubt, whenever 
we do a thing forbid by law, or that we had no 
title to do, we are accountable for all the bad con- 
sequences that could possibly in nature follow on it, 
would be very odd doctrine. At that rate, every 
honest gentleman every time he got drunk, would 
in the sight of God be a murderer, thief, &c. be- 
cause it is simply possible, that when he got drunk, 
he might have done all these villanies. But to 
come a little nearer : Suppose a man throws a stone 
over a house, it kills another on the other side of it. 
No doubt the thrower of the stone was in the wrong, 
not to inquire if any body was there; but is he guil- 
ty of murder ? Many more instances might be gi- 
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ven, but it was needleas to multiply thfim in a mat- 
ter so clear. 

The Civilians have laid it so clearly and distinct* 
ly dowBf that drunkenness ^leviates guik, and ex- 
cuses from i^e ordinary punishment, that the pro- 
secutors for the Crown were obliged to have re- 
course to a distinction between ebriz and abriod; 
and alleged that people that were very seldom, or 
perhaps but onoe druiik in their lives, might beex- 
cusedi but that people that were babituajly so never 
could ; and that if suoh people did a bad thing 
when they were drunk, they wene imore guilty than 
if they had dotne it sober, habitual dnunkenness bo- 
ingan aggravation of their crime; and dited for this 
some authorities. 

As to which, no doubt, there is ^such adistino- 
tion in nature, but we diould dififer yaty widely sr 
bout the- consequences pretended ^to be di?awn frc^ 
it. Habitual drunkards are always infinitely 'fool- 
i&h )With regard to themsdbves^ but with iregardto 
others fin society witln tkem, tbey may either be the 
most innocent or most criminal people whatever. 
Ju«t according to the different effects that liquor 
hsLB on different tempeirs or constitutions, pec^le who 
have been habitually in a track of doing mi^hi^ 
in their cups, no doubt me very nnpardonoble n 
tliiey drink at all, and these .are the £briosi that 
Gaill, Mathaeua, and the other lawyer^s 'Condenrned 
so much. But as for people that have for a lor^i 
time got harmlessly drunk, never in their liq^tf 
betrayed any disposition to mischief, such people 
can never suspect that the thing will ever happeOj 
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lov that «nanldnd, or the BOdiety they live in, would 
i&fer receive >hart 'by their drinking on throughout 
itkeii* whole lives. Whereas a person that was ne- 
¥er dPUiik is exceeding criminal the first time he 
^gets himself so: he does not know his own temper, 
mhen heated with liquor : he aees the dreadful ef- 
'fects it has frequently on -ethers, so as to metamor- 
•pbose them ^quite, and is infinitely in the wrong to 
nm 'SO terrible a rkk. As to our own law on 
•this pomt, SirOeorge Mackenzie declares himself 
•convraccd of the reasonableness of this defence, to 
•exouse at least from the ordinary punishment. He 
dsays, indeed, he had not seen it sustained as a de- 
ience in any of our Courts; but if the memorialist 
was not mistaken^ since his time it had consider- 
able weight both with judges and jury. In Mr Car- 
negie of Finhaven's case, drunkenness, and having 
received strong provocation, saved his life. 

The English lawyers express themselves very 
■short <m this head. The great Sir Matthew Hale 
says, indeed, that if a man commits a crime when 
drunk, he shall be punished for it when sober. 
But then, as there are very different degrees of 
drunkenness, he certainly does not mean drunken- 
ness to that excess as totally to deprive a man of 
the use of reason, and leave him no will or inten- 
tion at all. He speaks of principal actors, and 
executors of crimes, not of poor drunken men, led 
in by wicked people, whom they accidentally met 
in the street, to second their crimes, when they 
know not either What other people or themselves 
are going about, and when they are mechanically 
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following examplei or doing bidding. But Lord 
Chief- Justice Parker sets this matter in a very good 
light, Damaree's trial nono Annae. He was tried 
there for high treason, because be had been active 
in pulling down a meeting-house or two. Then 
drunkenness was pled in excuse lor him. The 
Lord Chief-Justice, in his charge to the jury, ex- 
presses himself as follows : . <* If a man be guilty of 
a crime of so gr^at consequence, it is no excuse to 
him that he is in drink, but be was not so much 
disordered by drink but he knew what be was a- 
bout i he could lead them to Drury-lane, tell tbem 
that be would ha^e all the meeting-houses down, 
and used proper worda to encourage them/' This 
shews that when the English lawyers use these ge- 
neral expressions about drunkenness not excusing 
guilt, they do not mean, mortal drunkenness, or 
that which deprives men totally of the use of their 
reason. 

Since we have been mentioning the laws and 
constitution of that brave and wise people the Eng- 
lish, to whom we are now happily united, and 
whose care for the safety of every individual sub- 
ject in their life, liberty and fortune can 9ever be 
sufficiently admired ; the memorialist asked leave to 
wish that some things in their method of trying cri- 
minals were adopted in our law, particularly the al- 
lowing the proof of a pannel's character^ than which 
nothing conld be more reasonable in this case. 
Then, too, although their lawyers seem in general 
to lay no great stress on drunkenness, yet the 
judges always allow a proof of it, let it have its own 
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weight. The memorialist owned, indeed, snme- 
tbing of this kind is now happily introduced into 
our' practice, by allowing pannels proof at large of 
every circumfitance that can exculpate them or al- 
leviate their guilt ; this has been done in several 
cases. There is none sure caUt^ more for it than 
this one. The memorialist should only, among 
the many instances where this has been done, sin- 
gle but one, viz. The trial of a great many people, 
B^lk, &c. for the outrageous riot in the town of 
Stirling : this was about a year ago. Among others, 
the drawer of this memorial was of counsel for the 
pursuers, and they were far from thinking the de- 
fender's case anyways favourable, for nothing but 
the providence of Almighty God hindered a good 
deal of bloodshed there that day, and many gen- 
tlemen of note and character to be murdered that 
never were accused, much less convicted or con- 
demned for any crime whatever. 

To conclude all, the memorialist declared his ut- 
most aversion at all mobs and mobbish practices. 
This mob, in particular, dared to do the worst of 
things, and that in the most barbarous cruel man- 
ner, trampled on his most sacred Majesty's pre- 
rogative, and audaciously disappointed the effects 
of our most gracious Queen's act of mercy and cle- 
mency. Were the memorialist convinced of this 
poor prisoner's guilt, he should scarce have the 
courage to shew his face for him, even although he 
should thereby run the risk of displeasing the Ho- 
nourable Court, who hnd appointed him of his coun- 
sel. But as he was convinced of his innocence, he 
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must undertake his defence aa &r as in hv» Jay* 
The poor mw has ppa^ibly erred throi^h iaoate 
^tupidiiy, tbroogb .drwikeoness ; but .where is be 
that is «afe fixMa «rror ? He was free ef wicked 
previops intention or forethought maUoe rof epy 
kind; or rather what he did was without ichoughtf 
will^ or intention at all* Hie;, a |K)ar "hariuless ho^- 
nest creature is met dr<unk 4)ii the street^ and for- 
ced or decoyed, into it, he ^tid not know what, by 
wicked designing sober viUaiBs : his eiirors perhi^pis 
deserved some correction, but not the igQQminious 
death and lasting infamy that others did* 

(Signed) John Campsel;* junior*. 
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* 

Edinburgh^ lUh March 1737. 
'The Lonl Stricben, one of the Lords Comiais- 
sioners of Jueticiairy, oontimied the diet at the in- 
stance of his Majesty's Advocate against William 
Maclauohlane, till f&ke morrow at ten o'clock fore* 
noctti in (bis place* and ordained parties, assizersi 
a»d <wit|iesses, then to attend, each person under 
d)e pain of law. 



CemrA Ik7STiciA4iiA S. D. N. Regis, tenta in nova 
Se88ionisdomo4>ur^<le£diriburgo, dedmo nono 
die mefhsis Martii 1 737, per honorabiles viros, An- 
fyRCAM Fletcher de Miltowm, Jiisticiariuni Cle- 
Ticam, Dotninam Jacobum MACKENZiE de Roy- 
Bloun, Magistrum Davidem Ekskine de Dun, 
Dominum Gilbertum EjjLiot de Minto, et 
Magiistrnni Alekandrum Fraseh de Strichen, 
Commissionarros Justiciariae diet. S. D. N. Re- 
gis* 

Curia legitime affirmata, 

Intran. William Maclauchlane, prisoner in 
the Castle of Edinburgh, Pannel^ 

• Indicted and accused, as in the former sede* 
runt. 

The Lord Justice-Clerk and Loi<ds Coinmission^ 
ers of Justiciary having considered the indictment 
pursued at the instance of Duncan Forbes of Cul- 
loden, Esq. his Majesty's Advocate for his High* 
ness' interest, against William Maclauchlane, pan* 
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nely with the foregoing debate thereupon. Found, 
That time and place libelled, a number of people 
having unlawfully, riotously, and tumultuoualy, as- 
sembled, armed with clubs and other warlike or of- 
fensive weapons, to which unlawfiil convocation, 
the paanel, William Maclauchlane, armed with a 
Lochaber^axe, or other offensive weapon, joined 
himself, or that the said pannel was aiding or as- 
sisting in all or any of the facts libelled, or his be- 
ing art and part thereof, relevant to infer the pains 
of law ; but allowed the pannel to adduce what evi- 
dence he could, with respect to his behaviour at the 
time the foresaid crimes were libelled to have been 
committed, for taking off the circumstances which 
should be brought for inferring his being guilty, or 
art and part of the crimes libelled ; and repelled 
the haill other defences proponed for the pannel, 
and remitted him and the indictment as found re- 
levant to the knowledge of an assize. 

(Signed) And. Fletcher, /. P. D. 

The Lord Justice-Clerk and Lords Commission- 
ers of Justiciary continued the diet at the instance 
ofHisMajesty's Advocate against William Maclauch- 
lane, pannel, till Monday next, the 21st instant, at 
seven o'clock forenoon, and ordained parties, as- 
sizers, and witnesses, then to attend, each person 
under the pain of law, and the pannel to be carried 
to the place from whence he came. 
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Curia Justiciaria SL IX N. Regisy tenta in nova 
Sessionis domo bargi de Edinburgo, vigesimo 
primo die nensis Martir 17S7, per hondrabiles 
viros, Andr£am Fletcher de Miltown, Jasticia- 
rjum Clericain, Domiaam JacobumMackekzie 
de Roystoun, Magisfrum Davidem Erskine d^ 
Dim, Dominum Oijlbertum Elliot de MintOi 

. et Magisthim Alkx a ndrum Eraser de StricheD» 
CSQinniisBi9narios JoBtidariae diet. S. D. N. Re- 
gis. 

Curia legitime affirmata^ 

Intran. William Maclauchlane, Prisoner in the 
Castle of Ekiinburgh, Pannel^ 

Indicted and accused, as in the former sede- 
runt. 

Thereafter the Lords proceeded to make choice 
of the following persons to pass upon the assize of 
the said William Maclauchlane : 

Mr Charles Hope Weir of Craigiehall, 
Alexander Cunningham of Bonnington, 
Richard Cockburn of Clerkington, 
John Yetts, merchant in Ekiinburgh, 
Thomas Blackwood, merchant therci 
William Clerk, tailor there, 
David Nevey, merchant there, 
Thomas Arbuthnot, merchant therei 
Alexander Kincaid, bookseller there, 
John Ogilvie, skinner there, 
Thomas Cleghom, younger of Firrhill^ 
William Hamilton, brewer in Edinburgh, 
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Wittiam Brydan» barter Ikeoe^. 
. <0reor^ BdidLy •nevohant ibere, 
Hugh; CaoipbeUi mevdiaBt dMire. 

'nie above afisize bedng all Uwfidly fivdm, and 
Bb objodiail of the Ja«r iin tke ncuitrajr, 

Mcurman Macleod cf tlratllk, and >Ar4:bifaeld 
Macaub^r^ laie Provist of Edinhungh, 'fined 4nd 
aueroiatft ea<^ of tbeni bi tbe «uni of 1410 uneiks, 
for not appearing this day and place to pass np- 
on the assize of William Maclauchlaiiey pannel, as 
they who were lawfully cited for that effect} and 
ordained them to pay their said fines lid tlie clerk 
of Court, to be disposed, of as the Gouri^hould di- 
rect. 

The pursuer, for proving the libel, adduced die 
witnesses after depooiing, viz. 
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Fatri/ck W£ir, shoemaker . Mi ikmnmer in 
Port&bur^s part q( the suburbs mf S^nlmtf^ 
9ged for<ty-siK y^m or ib^n^s iQ^iriedi^okmdy 
aworn^ punged of «ulifif^ partial xtouosd^ ;eKflwinid 
wd .kiterjr<]|g|itej depomd, Dbfit 4ibe : lime > libett* 
odt iinii etbodit balf im hour after nine <ffi:lock at' 
mgkU » Awnb^r of pser^sons came riotDuaiy and beat 
oped the depooent's dooc* aod oeJled JBougari gm* 
us otut the drums ; eod the ^jefioaent JbaviDg askcdi 
d>em> Wbat!they were to do wilh the tdonmsi they 
said they wer^e going to sacrifice Capiaki Porteous ; 
Mid thereafter^ having seized one <if the driunsy 
they put it by force about the depooent's son^t 
niecki and locoed him to beat the alann, ^ad drag- 
ed him along with them withia tfase port of the 
Grassaiarkety which some time:diereBfter lihey ^hnt^ 
commonly osUed the Westport ; which port beiog 
thereafter opened about twelve o'clock at nigbt 
the deponent cacse in and saw the deceased Cap- 
tain Porteous hypgjng upon a dyster's tree, near 
the place of common execution, and then he was 
dead. Causa scientiae patet. And this was truths 
as he should answer to God« And declared lie could 
not write. (Signed) Anow. Fxetcheb. 

WixxiAM Wfui, son to Patrick Weir» iks im« 
mediate preceding witness, aged eighteen years or 
theriebyt unmarried, solemnly sworn, purged of ma* 
lice, partial oouoselt eXiaioicied and interrc^ted, 
deponed. That the night that Cwp/iBLm Porteous 
was murdered, aiad betwixit eight and nine of that 
nightf a number of people came riotously and beat 
at the door of the deponefii's father's house^ calling 
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oiit. Where is tibe biMigar the drtunmer ? and upon 
tfaeir getting access, and seizing one of- the drumsi 
diey dragg^ the deponent along with them, tied 
the drum about his neck,' and forced him to beat 
along the Grassmarket, down the Cowgate, ap 
Ghray's close, down to the Nethertx)w, and from 
thence to the Town^guurd ; and that during all this 
time, the rioters pushed and threatened the depo* 
lient, and tore his neck tiUthe blood came, and 
thereby comipelled him to beat the drum : That 
the rioters were very numerous, and many of them 
armed with staves and cudgels. And when the 
rioters came the length of the Guardi the deponent 
made his escape and hid the drum ; and about 
twelve o'clock at night, the deponent saw Captain 
Porteous hanging d^ad upon a dyster's tree. Causa 
sdentice patet. And this was the truth, as he should 
answer to God. 

(Signed) William Weir. 

And. Fletcher. 

Henry Anderson, apprentice to Robert Her- 
ron, shoemaker in Edinburgh, aged eighteen years 
or thereby^ married, solemnly sworn, purged of 
malice, partial counsel, examined and interrogate, 
deponed, Tlmt the time and place libelled, the de- 
ponent being ready to go to bed, having off his 
coat in his mastc'r's house in theCowgate, he heard a 
drum beat betwixt nine and ten, and was immediate- 
ly tcJd that it was a mob to take out Captain Por- 
teous ; and by this time the deponent got his coat 
on: and got out to the street, the mob were come 
to the Cowgate Port; and the dqsonent having been 
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. stepped by the tiiob at the foot at Gray's close, was 
told that they were shutting the Cowgate Port ; and 
the deponent having, gone up Gray's close, the mob 
aeon followed him, and he saw a mob at the Ne» 
therbow port} and thereafter, the deponent saw 
the mob go towards and surround tlie guard-room, 
and saw the mob thereafter come out of the guard- 
room,armed with guns and Lochaber-axes, and then 
beard a shot by a gun : Thereafter the deponent saw 
some of the mob at the door of the ToJbooth beat- 
ing at it with lorehammers ; and some time thereaf- 
ter saw the Tolbooth-door burning, and saw men 
armed with guns and Locbaber-axe$ standing near 
by the door of the prison ; and there he saw. a man 
with a Lochaber-axe, who said that he would not 
have it, and thereupon threw it upon the depo- 
nent's shoulder ; and the deponent having offered 
it to a person that was standing by, who refusing 
it, the deponent dropt it down upon the ground ar 
. mong his feet, because he would have nothing to 
do with it ; and being afraid of the mob, be went 
down Beath's wynd, and thereafter having come 
up Beath's wynd, he tried to pass by the Purses on 
the north side of the prison ; but there perceiving 
the backs of a row of armed men across the street, 
whom he was told were drawn up as a company or 
guard there, he retired again to Heath's wynd, 
and that the said company was armed, some with 
staves, others with guns and Lochaber-axes. CaU" 
$a seientia patet. And this was the truth, as he 
should answer to God. 

(Signed) -HfiNRy Anderson, . 

And. Fletcher. 
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Robert Dobik^ eervatitrio AfexaniiGr Peters, 
nnrvight burgess 4JI Edinburghi taged ti«eiity»two 
'jjiears or tfaereb}^ ^mMnarried^ sfflemiily: cwoni, pur- 
-ged «f 'inalice^ 'pafrtiftl counsel, examined and ioter- 
yogated, deponed, Ttiat the time Ubetl^ d, be Jid 
4see aBumber of persons notoasly assembied jnaroh- 
iBg down the Cowgate and by the Horse <w3md-; 
ivriieire meetiog with the diepenenty they forced and 
ikagged him along with them icwxi the Horse 
-wjaid to the College ^wjbdS, At which phice he stole 
-away frcNos them. 'Some time ilheveafter ^be Assp^* 
ment came .ap JMarline's "wynd^ and ttboi lie saw 
'4hMn« 4be «8id »iob, abowt ibe Ttmi 'Ciiurcli ; and 
noon tbetreafter seiw «everais>€ff theiii armed with 
ffons and 'Locbaber-aoBes, whicb the dqmnent heard 
-di^ had takw out of the gqard^room, after >di^ 
Ifaad made tbemselv)^ masters of it. And one of 
itb(^ number ha\iiing rfirad his ^gun, woonded the 
-deponemfs brother 'in'>the ejre» the sight whereof 
che dias lost smoe. ikmm ^dentim^aJbeL And iMs 
jwas the tmthj as be i^bould answer >to God. 

(Signed) ftcmERT Dobie. 

Da. Erskine. 

William Lindsay, waiter at the Netherbow 
port'of Edtnbargb, aged fifty-two years or tbere- 
Jby, married, solemnly sworn, purged of malice, 
{>artial •counsel, examined and interrogated, depo- 
sed) That the time libelled he, the deponent, being 
then a waiter at the Netherbow I^rt, be saw a 
number of people riotously assembled^ inrho came 
that nigbt towards the said port about a quarter 
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before tmi^ and calkd upon tbe dejixwe&t for. tbe 
keya of ike porti which be at that time not having) 
they sought after the keeper of tbe keys, and ha- 
ving found hiin> foi^ced the keys from hinii and 
therewith did lodk fast the port ; and at this time 
he heard the mob speaking thaX their design was 
upon ^Captain Porteous \ but deponed, After lock- 
ing the pott, as said is, and carrying away the keys, 
they left no guard behind them on the said port. 
iCau&ascientue patet. Adad this -was truth, as he 
jshottld answer to 'Grod. And deponed. That ^soioe 
i>f the sakl mob he obaenred^to be anned vv^h ^n% 
•bayonets, aoid Lodorf^bernaxefi. And this was ildke- 
waeithe truth. 

(Sig&ed) W11.111AU luimAhX. 

Qa. Esskanb. 

JoHW LiEABMOVD, kesperof'theNetheiixwir Port 
of Edinburgh, aged serenty years or tbembys-mai^ 
sried, sdemnly swocn, purged .of malioe, paitidi 
couneel, examined^and iolen^gated, deponed, Thalt 
Ibe time libelled, the roobthatthat night was riotous- 
ly assembled, a part of them came to the Netherbow 
Port about the hour of ten ; and the deponent ha- 
ving the custody of the keys of the Netherbow 
Port, they came lo his house, and forced from him 
the keys, and therewith did lock fast the said port, 
and carry the keys away with them. At this time 
tbe deponent had the occasion only of sedng a few 
of them, no tnore than what ^filled the stair up to 
the deponent's h use, whom he observed only to 
be arined with clubs and staves. After their removal 
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from the said port, he did not observe that they 
had placed any gaard or i$entinels there ; but there- 
after did observe every now and then some of the 
said mob come down and visit the said port. Cau- 
sa scientia patet. And this was the truth, as he 
should answer to God. 

(Signed) John Leabmond. 

Da. Erskine. 

' James Napier, serjeant in the city-guard of 
Edinbargh, aged fifty years or thereby, married, • 
solemnly sworn, purged of malice, partial counsel, 
examined and ititerr<^ate, deponed. The time li- 
belled, the deponent was seijeant upon the guard, 
and bdng' in the guard-room with the guard- 
soldiers, he was surprised with the mob's attack 
upon the guard- room ; at which time the deponent 
and the guard being surprised, as said is, and not 
upon their defence, the said mob took possession 
of the guard- room, and of all the arms therein, both 
firerarms, axes, and Lochaber-axes, and halberts ; 
dislodged both the d^onent and the whole soldiers. 
(Causa scientia patet. And this was truth, as he 
should answer to God. 

(Signed) J. Neper. 

Da. Erjskine. 

Dougall Campbell, soldier in the city-guard of 
Edinburgh, aged forty- four years or thereby, mar- 
ried, solemnly sworn, purged of malice, partial coun- 
sel, examined and interrogated, deponed. That at the 
time libelledi a little before ten at night, the depo- 
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nent was standing sentinel at the guard*door with 
a Lochaber-axe in his hand : That there was at 
that time a great crowd of people going up and 
down the street^ some of them with staves in their 
bands : That one of them seized the deponent^s 
Lochaber-axe, and desired him to part with it; 
which the deponast being unwilling to do, they 
struggled about it, but some other of the mob ha- 
ving joined the man who fii*st sei:^ed it, they took 
it from him by force ; whereupon the deponent 
going into the guard-room, a great number' of the 
mob rushed in and seized the soldiers' arms, and 
turned them out of the guard. Causa scierUice pa^ 
tet. And this was the truth, as he should answer 
to God. And declared he could hot wrke. 

(Signed) Ja. Mackenzie. 

William TuRNER,.seryantt6 John Shaw, mer* 
chant in Edinburgh, aged twenty*one years or 
thereby, unmarried, solenmly sworn, purged of 
malice, partial counsel, examined and interroga* 
ted, deponed, That at the time libelled, about ten. 
o'clock at night, the deponent was coming from the 
Canongate into the town, and when he came to 
the Netherbow Port he saw a great crowd tiierey 
who were shutting the gate ; and the deuonent de-. 
siring them to let him in> they, with some entreaty,* 
opened the wicket and let him in : That some of 
them were armed with guns, and some of them 
with Lochaber axes and haibtrts, and heard them 
say they were going to put Captain Porteous to 
a th : That the deponent coining up the street, 
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siiw some of the magistratefi of the town going up 
from the head of Mary Kin^s do^e towards the 
Purses on the north side of the Tolbooth : That 
he saw near the said PuDses a great cpowd of people*, 
who seemed to be set there aa a guardt cross the 
street^ some of them* armed with gpns and Lochia- 
ber-axes» whieh. guard stopped any who endeavour- 
ed to pass the stpeet: That so sooa as the said 
mob saw the magistrates^ coming they rushed upon 
them and forced them to retire.. Depon^d^ That 
he'went to the Lawnmarhet, where he saw Ci^« 
tain Ponleous in Hhe hands of the mob : That when 
they came, near to the head of the Bow, some of 
them proposed to hang htm o^ec a shoemaker's 
sign-post), but others, opposed it, and «aid, They 
would carry him to the place where the deed was 
done : That, accordingly, they carried him down 
the West Bow, teithe west-endof the Gornmarket, 
the common place of exeeation^ and having ^opt 
there a little, th^' then dragged, him to a litster'^ 
txee^ on the south side of the street, where they 
hanged him wiith. a rope about his. neck: Thf^ 
when he endeavoured to take hold of the rope in 
order to save bimaell^ they struck him on the hand 
with a paddle, or some such instrument, and forced 
hiib to quit his bold.: That before they had bang-* 
ed him up, some of them proposed to give him 
iSasD^ to pray, which others refused, saying, He 
diouldibave no longer time than he gave to others: 
That, according to the best of his judgment, he 
was hanged a little after eleven at night. Causa 



William Macbmchlane, S99 

smifitiie paiet. And this was the truth, as he should 
answev ta Goed. 

(Sigmod) WixLiAM Tua^ER. 

ft 
• 

• iA^mmPT FiNL^rrsoir^ waiteat tb« Westport o£ 
Bdinbnvghy aged tmenty'-MO ytov&or thereby, mar- 
xkdy solsraiily swomi,' purged of malice, partial 
oaiiriael,>ecBal]iiiiedandfinlerbDgixted, deponed^. ThaC 
fafs waEB ^inpfaiyied «8 a HimiArir ilt. t^ cdf 

EdMliHlI^^.abolkt the time hbeUbd, aipd on thut 
ilig&t when 'the raebbappeflued^iabout eleven o'elocb* 
at the time fbvesrad,. the d^oneiit being upon hia 
post, ^a great, nomber ef people came up to hioi 
and called upon liim to deliver up the keys t)f the 
Port y he.toid tbenk he had them not, it not being 
his bnaioeBS to.kaep'them; upon which they called 
for the key of the wicket from one Robert Adam- 
smi, who was ako another waiter at the daid Port^ 
wrhoi delivered tup jbbe same. tQ* him. Immediate^ 
upon itbisy fiome' of- the hibbr dragged the persoor 
who ^aa commanly employed to shut the gates oac 
the. Sunday's, up to the Port,, and ordex^ed him ta 
make them ihst ^ but be was in> sucbf a fright thaD 
it was not possible for him to do It ; upon wbicbj 
SMMmeof their own number naUed up the ports.;, ai^l 
\hh hie;hekrd them say tbey did, that the enemy, 
might not 'get is upon them and biioder tHem tor 
execute the design they bad at that time to bang; 
Gaptam Porteous; .A little a&er this, the depo^ 
nent walked from the Poit to Ueriot's work bridge^ 
from whence be saw the mcd) move fcoai the eom^ 




300 Trialof 

mon place of execution towards a dyei^s tree on the 
south side of the Grassmarket; and In a very little 
after that, he ^aw Captain Porteous pulled up by a 
rope upon the said tree, who endeavouring to save 
his neck by putting up bis hands, received a stroke 
with a halbert or Locbaber-axe across his breast, up- 
on which they immediately fell down ; after this, the 
deponent could not observe him to stir hand or feet 
During all this while the nob hild admm, wbidi 
they incessantly beat, which hindered him to heorair^' 
thing that passed, but he distinctly saw as above, 
the moon shining at the time $ as also they had 
lighted flambeaux at the place of execution. (Jausa 
scientia patet. And this was the truth, as he should 
answer to God. 

(Signed*) > Ano. Finlatsok* 

GiLB. Elliot. 

John Hislop, merchant in Edinburgh, aged 
fifty years or thereby, married, solemnly sworn, 
purged of malice, partial counsel, examined and 
interrogate, deponed, That the time libelled the 
deponent was sent for by the Magistrates of Edin- 
burgh about ten o'clock at night : That he fbiind 
them in the house of Robert Clerk, vintner : That 
immediately after h<? came to them, they came out 
of the said house into the street, and walked up to- 
wards Forrester*s Wynd head well, in order, by their 
authority, to disperse a mob at that time assembled 
below the said well : That the deponent walked be« 
fore the Magistrates with a link in his one hand, 
hd a fiirek»ck in the other hand| which he found 
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upon the street : That when the Magistrates ap- 
proached the said mob, a great many stones were 
thrown at them^ by which it seemed they were turn- 
ed back, for after the deponent had turned the cor- 
ner of the prison, and gone towards the door there- 
of he observed the Magistrates did not follow him : 
That when he came the length of the head ^ess 
liVynd, he observed a crowd about the prison-doort 
endeavouring to break open the same. At this 
time the deponent was attackedi and received se- 
veral strokes, and had some stones thrown at himt 
npon which he thought it full time to retire^ which 
accordingly he did down Bess Wynd* Deponed^ 
That when he came first out of Clerk's house, as 
above, he found a Locbaber-axe lying on the streety 
which he took up, and gave to one of the gentle* 
men in company with him, whose name he did not 
now remember. Causa scientice patet. And this 
. was the truth, as he should answer to God. 

(Signed) Jo. Hislop. 

GiLB. Elliot* 

George Erskike, candlemaker in Edinburgh, 
9ged twenty-six years or thereby, married, solemn* 
ly sworn, purged of malice, partial counsel, exa^' 
mined and interrogated, deponed, That at the time 
libelled, the deponent, at about eleven o'clock at 
night, was stopt by a mob, as he endeavoured to 
enter the mouth of the Parliament ^lose, some of 
which mob he saw armed either with firelocks or 
Lochaber-axes ; however, at last he got past, and 
going through the Laigh Council honsci when he 

N 
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came within sight of the priaon door, he saw the 
same burnings and a crowd of people about it» 
though at that time the flame was in a good mea* 
sure extinguished* Deponed, That when he was 
stopt at the entry to the Parliament close, as above^ 
a tall liTery-man, either in green or blue, he did not 
know which, with metal buttons, was one of the 
persons who stopt him. Coma scientutpaieL And 
this was the truth, as he shookl answer to God. 

(Signed) George £rskinb. 

Gius. £luot. 

John Gordon, barber, and senrant to William 
Hog, barber and wig*maker in Edinburgh, so* 
lemidy siworo, purged of malice, partial .eouns^ 
examined and int^rogated, deponed, NihU naoitf 
and dismissed. 

William Renton, merdiant in Edinbivgh, 
aged twentj'three years or thereby, unmarried, so- 
lemnly sworn, purged of malice, partial counsel, ex- 
amined and interrogate, deponed, That at the 
time libelled, between nine and ten o'clock at night, 
the deponent was at the Advocate's Close heed, in 
the Luckenbooths» when he saw a great mob stand- 
ing across the street, at the north side of the Tol- 
booth, some of them armed with firelocks and bay** 
onets i That about half an hour thereafter^ he saw 
Captain Porteous in the hands of the mob about 
the Bowhead well, at least a person in a night gown, 
whom he believed to be the Captain ; but he was 
%t such a distance he could not distinguish his fiiocv 
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A little after thi8» fae saw the said Captain drawn 
up upon a dyer's tree in the Grassmarket, the de- 
ponent being at the time in Mr Tod's house, in the 
foot of the Bow. Causa scientia pateL And this 
was the truth, as he should answer to God. 

(Signed) William Renton. 

GiLB. Elliot. 

George Wilson, indweller and workman in 
Edinburgh, aged thirty-one years or thereby, mar- 
ried, solemnly sworn, purged of malice, partial 
counsel, examined and interrogated, deponed, That 
time and place libelled, the deponent came about 
eleven o'clock at night to the Tolbooth-door, where 
he saw two faggots of broom brought by some of 
the mob, and with which two faggots, fire was set 
to the said door until it was burnt, and there the 
deponent waited till he saw Captain Porteous 
brought down by the mob, and after that the mob 
carried him up the Lawnmarket, until they came 
to Stewart's sign-post, near the Bowhead, over 
which some of the mob proposed to hang Captain 
Porteous, but others were against it. After this, 
the said Captain Porteous was carried up until he 
came to the Weigh-house, where some of the mob 
proposed to'hang him over the Weigh-house stair, 
but this proposal was also rejected ; and by this 
time the deponent happened to get pretty near to 
Captain Porteous ; and as the mob was carrying 
the said Captain Porteous down the Bow, one of 
the mob, in a woman's dress, knocked the depo- 
nent down } and that as they were going alongst 
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before this» the deponent interceded with the mob 
to give Captain Porteous some time to pray. The 
answer made by the mob was, that the said Captain 
Porteous never prayed for himself, and did not give 
them time .to pray that he liad killed, and that he 
should be damned before he got time to pray. De- 
poned, That after this, the deponent was run over 
by a good many of the mob, and that after he had 
recovered himself, he went down to the Grassmar- 
ket, following the said mob ; and there he saw a 
man set up a halbert upon the stone, the common 
place of execution ; and the person who did so was 
not the pannel ; and that the person who did so 
had a hat upon his head, and a dark coloured coat» 
and taller than the pannel : That at the above place 
where the halbert was fixed, there was a good many 
in arms about Captain Porteous, and which arms 
the mob kept always until they came to that place, 
and tb^re they threw them down : That the de- 
ponent heard some of the mob cry, Let us carry 
him hence, for we have a rope for him in another 
place. Accordingly he was carried to the dyer's 
tree, where he was hanged ; but before his execu* 
tion, the deponent again interceded to give him 
some time to pray, he having by this time got again 
pretty near him, Captain Porteous ; but the mob 
cried out much to the same purpose, as is above 
mentioned. Deponed, That he saw Captain Por- 
teous deliver to John Carmichael a purse, which he 
desired him to deliver to his brother, and that he 
saw the < rope put about Captain Porteous's neck, 
nd afterwards drawn up $ but he was not drawn 
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up until tkey heard that the military were coining 
from the Canongate, in by the hospital, at the foot 
of Leith wynd; and that Captain Porteous was 
three times hung up, and twice let down again. 
The first time it happened that the rope was not 
right about his neck, whereupon he was let down, 
and afterwards hung up, and then let down a se- 
cond time, upon the mob's observing that he had 
not something upon his face; then his shirt was 
hung over his face, and then he was drawn np, 
upon hearing of the above rumour, and hung there 
till he was dead. Deponed, That the first time 
Captain Porteous was hung up, he heard some of 
the mob make a proposal of cutting his cars out, 
and others proposed to geld him ; and at the^ Inst 
time he was hung up, he saw some of the mob strike 
him upon the face with a Lochaber-axe; and that 
during the whole period, from the time the fire 
was first set to the Tolbooth-door, till the time that 
Captain Porteous was hung up upon the dyer's 
tree, the deponent did not remember to have seen 
William Maclauchlane, panneK Causa scientiof 
patet. And this was truth, as he should answer to 
God. 

(Signed) George Wilson. 

Alex. Fkaser. 

John Carmichael, merchant in Edinburgh, 
aged twenty-four years or thereby, immarried, so- 
lemnly sworn, purged of malice, partial counsel, 
examined and interrogated, deponed. That time 
and place libelled, about ten o'clock at night, the 
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deponent saw a mob endeayooring, with bammersj 
to break open the Tolbooth-door : That after thisy 
he saw a part of the said mob placed as a guard 
from the one side of the street to the other, at the 

• 

upper end of the Luckenbooths ; and that having 
got liberty from the said mob to pass by, under 
pretence of going to his quarters, he saw the Tol- 
booth-door burning, and that having gone up to 
a house in the Lawnmarket, he afterwards heard 
that Captain Porteous was taken out and carried 
down to the Grassmarket, whereupon the depo* 
nent went down to the said place, and there saw 
Captain Porteous., with the mob about him, at the 
place of common execution \ from thence he was 
carried to a dyer's tree, where the deponent saw 
Captain Porteous, and heard some of the mob cry 
out to give him time to pray; and that Captain 
Porteous seeing the deponent, he gave the depo- 
nent a purse, which he desired the deponent to give 
to his. Captain Porteous's brother : That after this^ 
the deponent saw a rope put about Captain Por- 
teous's neck, by which the said Captain Porteous 
was drawn up upon the said dyer's tree ; and upon 
this the deponent retired a little towards the Corn- 
market \ but that while the deponent was beside the 
dyer's tree, he saw a great number of people, and 
which the deponent did not think were in disguise^ 
but none of them the deponent knew ; and that 
after he was retired, as above, he saw Captain Por* 
teous let down, and a second time hung up ; and 
that the deponent went away after this, and re- 
turned about an hour afterwardsi and saw Captain 
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Pbrteous still banging upon the said tree, and dead» 
but that during the whole time he did not observe 
William Maolauchlane the pannel there. Causa 
seientke patet. And this was the truths Iks he 
ahould answer to God. 

(Signed) John Carm ichael. 

AtEX. Fbaser. 

JoHir NiSBBT, writer in Edinburgh, aged twenty- 
nine years or thereby, unmarriedi solemnly sworn, 
purged of maKee, partial counsel, examined and in- 
terrogated, deponed. That time libelled, the depo- 
nent, after eleven o'clock at night, hearing a great 
Doiae of people coming down the Bow, looked over 
his window in Orr's land, and under which win- 
dow the dj^tePa tree, upon which Captain Por- 
teons was hailed, was fixed ; and from thence he 
aaw a moltitude of persons with a flambeau, and 
when they came to the place of common execution, 
he. observed that they had Captain Porteous in 
their posaesaion, one on each hand of him» and 
some of them pushing behind him, and observed 
some of the rioters endeavouring to pull up the 
stones that had filled the socket into which the tree 
of the gallows was ordinarily placed, and at the 
same time observed others endeavouring to pull 
up the dyster's tree; and soon thereafter heard 
one of the mob cry out. You had much better hang 
him over the dyster's tree, than give yourselves so 
much trouble ; and thereupon those who guarded 
Captain Porteous brought him towards the dys- 
ter^s tree, being armed with guns and Lochaber* 
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axei; and thereafter the dq)onent observed one 
of the mob to bring a coil of ropes, one end 
whereof the rioters threw over the dyster's tree, 
which a party of them, on the east of the said 
tree, laid hold of in order to be ready to pull him 
up, while another party to the west of the tree, a^ 
bout ten yards, endeavoured to tie the other end 
of the rope about his neck ; and in the struggle he 
was brought down to the street and laid upon his 
back, and they having there fixed the rope about 
his neck, dragged him thereafter towards the foot 
of the tree, and then the other party drew him 
up, and then the deponent observed one of them 
that pulled him up, being a thin man well sel on 
his joints, and taU, with a blue coat, a lighter co- 
loured waistcoat, a blaek roller about hb neck^ a 
hat, and a dark coloured periwigs take hold of a 
Locbaber-4xe,and gave the deceased CSaptain Por* 
teous two strokes with it : And that window fit)m 
whence the deponent was looking was within ten 
yards of the place where Captain Porteous was 
hanged : That the deponent did not know any of 
the perscms that were concerned in the doing of it, 
and did not see the pannel there* Causa scientia 
patet. And this was the truth, as he should an* 
swer to God. 

(Signed) Jo. Nisbet. 

Ano* Fi^etcher. 

George Campbell, wright burgess of Edm- 
burgh, solemnly sworn, purged of malice^ partial 
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odunsely examined and interrogated, deponed, Ni- 
hil naoit. 

Robert- Beivnet^ mason in Edinborgh, solemn- 
ly sworn, purged of malice, partial counsel, exa- 
mined and interrogated, deponed. Nihil novit. 

George Gordon, writer in Edinburgh, and ser- 
vant to Thomas Butter, keeper of the minute-book, 
aged twenty years or thereby, unmarried, solemn- 
ly sworn, purged of malice, partial counsel, exa- 
mined and interrogated, deponed, That time and 
place libelled, the deponent being in the Grassmar- 
ket saw the mob hang the deceased Captain Por- 
teoQS over a dyster's tree, and when he had hung 
for some time, he saw some of them pulling at his 
feet, and saw him laid down again to the ground, 
but whether he was then dead the deponent did 
not know : But they drew him up again, and there- 
after saw some of them- put up their hands to see 
if he was dead, and heard them call out. He is dead 
enough I warrant you ; and deponed. That he did 
not know the panne), nor did not observe him in 
the Grassmarket that night or any where else. 
Causa scientiae patet. * And this was the truth, as 
he should answer to God. 

(Signed) Geo. Gordon. 

And. Fletcher. 

James Caddell, servant to John Symington, 
upholsterer in Edinburgh, aged fifteen years or 
thereby, unmarried, solemnly sworn, purged of 
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malicei partial counsel} examined Und interrc^tedy 
deponed, That the time libelled, after the mob was 
on the street, the deponent came out of his mas- 
ter's house, and observed them then in and about 
the guard : Thereafter he went up the street, and 
in the Lawnmarket he met with William Madaoch- 
lane, pannel, whom he knew, and in evidence there* 
of pointed him out : When he saw him he ob- 
served him doing nothing ; but observed him have 
on his shoulder a long pole or staff, but whether 
it had any iron upon any end of it, or was the 
weapon called a Lochaber*axe»he did notknow* At 
this time the pannel was all alone, without being 
mixed with any company, though at the same time 
he observed several people in the Lawnmarket go« 
ing backward and forward. The deponent having 
spoke to the pannel, the pannel returned for an- 
swer, that he should go out of his way. At this time 
he thought the pannel in drink, because be looked 
raised like: And the time. he saw the pannel as 
said is, it was before the deceased Captain Porteous 
was brought out of prison. Causa scientiie patet. 
And this was the truth, as he should answer to 
God. 

(Signed) * Jas. Caddell. 

Da. Ers&ine* 

Daniel Fraser, residenter in Edinburgh, and 
ale-seller in Bailie Fyfe's close, aged thirty years 
or thereby, married, solemnly sworn, purged of 
malice, partial counsel, examined and interro- 
gate, deponesi That the time libelled the deponent 
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being upon the streets, while the mob was employ- 
ed in forcing open the prison*door, he observed a 
part of thera standing across the streets and in a 
rank, and near to them, but not in the rank, he 
observed William Maclauchlane, pannel, standing 
with a staff in his hand* but observed him to do 
nothing, nor he«rd him speak any thing, and the 
staff he observed in his hand, he believed to be his 
ordhiary footman staff. Causa scientia pai^. And 
this was the troth, as be should answer to God. 

(ISgned) Daniel Fraseb. 

Da. Erskime. 

TfiOttAS FuLLAftTOK^ Servant to Thomas Weir, 
vintner in Mary Kmg^& close, in Edinburgh, aged 
twenty years or thereby, unmarried, solemnly 
9Worn^ purged of malice, partial couns^, examin- 
ed and interrogate, deponed* That the time li^ 
beUed when the mob was about the prison-door^ 
m order to foree it open, he did see WiHiam Mac- 
lattchlane, pannel, when the door of the prison waa 
burning, standing at a liftle distance oh the south 
side of the prison, above the window next the door^ 
with a haHbert in his hand, at the same time ob*' 
served brm staggering, not able to ^and upon bis 
feet, which he believed to have proceeded from be» 
ing drank at the time. Deponed, That he did not 
observe him doing any thing, or giving any assis« 
tanee to the mob, but did observe several others, 
some armed with guns, others with LochaberaXes, 
about the door and near to the place where the 
pannel w^ going backwards and forwards, with** 
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out doing any thing, to the deponept's obsenralion : 
The deponent staid there for about a quarter oian 
hour, and aaw the pannel the whole time in the 
manner and situation as before deponed. Causa 
scieniia patet. And this was the truth, as he should 
answer to God* And declared he could not write* 

Da. Ebskiate. - 

i 

AlexAndee Hope, indweller in Edinburgh, and 
sometime servant to Sir Alexander Hope of Kerse, 
aged eighteen years or thereby, married, solemnly 
sworn, purged of malice, partial counsel, examined 
and interrogate, deponed, That the time libelled, 
before Captain Porteous was carried np the street, 
he saw a great number of people standing on the 
north side of the street, at the Purses: That severals 
of them were armed with guns, halberts, and 
Lochaber-axes : That they stood across from one 
side of the street to the other, and that they hin« 
dered the deponent to pass as he was going up the 
street : That he saw the pannel there with a hal- 
bert in his hand, but that be did not see him doing 
any thing : That when the Magistrates were come 
up the length of the close called the Advocate's 
close, over against the Stinking style, they were 
hindered to come forward, and stones were thrown: 
But whether they were intended for the Magistrates 
or not, he knew not ; but they were thrown down 
the street, towards the place where the Magistrates 
were, but by whom knew not : That the pannel had 
a big coat then on, and a cap on his head. Depon« 
ed, That some of the mob offered a gun to the do- 



William Madauchlane. 31S 

ponent) and threatened that if be would not take it"^ 
he would beat him ; and accordingly the deponent 
did take the guo, bat did not keep it above three 
minutes, and laid it down at a shop door and went 
away, and that this happened when the Magistrates 
were forced back as before mentioned. Deponed^ 
That he was in the Lawomarket.at the time when 
Captain Porteous was carried up, and went to the 
Grassmarket, where he saw Captain Porteous toss- 
ed upon the dyster's tree, during all which time 
he did not see the pannel. Causa sdentug patet. 
And this was tiie truth, as he should answer to God* 
And declared he could not write. 

(Signed) Ja. Mackenzie, 

John Davidson, indweller in Edinburgh, ion 
to the deceased George Davidson, flesher in Old 
Meklrum, in the shire of Aberdeen, aged twenty- 
one years or thereby, unmarried, solemnly swom^ 
purged of malice, partial counsel, examined and 
interrogate, deponed. That the time libelled, the 
deponent was at the south side of the Tolbootb, and * 
when he came there, he saw fire had been set to the 
Tolbooth*door, and a part of it was burning : That 
he heard several people beat at the door with fore« 
hammers, or other, instruments. Deponed, That he 
saw the pannel, William Maclauchlane, near the 
window immediately to the west side of the prison* 
door, with a light in bis hand, but could not be po- 
sitive whether it was flambeaux, link, or what it 
was : That there was a great crowd there, some of 
whom were armed with guns, Lochaber-axe$j or 
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lialberU. Depoaedi Tbal the pamidi had a cap ott, 
bnt did not know what clothes he had on, nor did be 
see him do any thing : That the mob were taUdng 
together, and he amongst the restj but what he said 
be ooold not tell. Causa scientice patet* And this 
was the truths as he shoohl answer to God. 

(Signed) John Datidsoh. 

J A. Mackeszis. 

RoBBBT MACKiKiiATy indweller in Edinbnrghy 
and son to the deceased David Mackinlay, water- 
man there, aged twenty^one years or thereby, un- 
married, solemnly sworn, purged of malice, partial 
counsel, examined and interrogate, deponed. That 
the time libelled, the deponent saw a great crowd 
of people on the north side of the Tolbooth, near 
the Purses, attd that there was severak of them^ 
armed with gun% LoGhaber^'adce^ aad halbens; 
That they stood across the street frofls the Tolbooth 
to the other side of the street^ and Xkmk they stop- 
ped people who were going along : That some oS 
the mob forced the deponent to pat a dnnn about 
his neck and beat it : That aitiongBC the men who 
were so armed, as aforesaid, he saw the pannel with 
a halbert in his hand, but saw him do nothing : 
That he appeared to be drmik and staggering,, 
and not stand still in one phu:& Deponed^ Thirf: 
he saw Captain Porteous, sdter he was brought out 
of prison by the mob, near the head of Libberton 
Wynd : That he saw the pannel, William Mac* 
lauchlaae^ befi>re them in the Lawnmaarket, with 
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a halbert ki his hand, and a great mob being be* 
twixt the said Maclauchlane and Captain Porteoos : 
That when the mob carried -Captain Porteous to 
the Commarket they made a stand there» and that 
he saw the pannel there with a hatchet ; and being 
asked how near Captain PorteotK» was then to the 
pannel ? dqKuiedy Theve would have been six peo« 
pie between them : And being mterrogated, Where 
he» the deponent, was when Ciqatain Porteous was 
at the galkiw's stone, as aforesaid ? deponed. That 
he, the deponent, was a little above the well at the 
foot of the Bow. Cau^ scientiae paiet. And thia 
was the truth, as he should answer to God. And 
declared he conld not write. 

(Signed) Ja. Mackbkzie. 

Thereafter, the pannel adduced the witnesses, after 
deponing, (ot proving his exculpation, viz, 

John SaMuell, change-keeper near the Parlia- 
ment Close, Edinburgh, aged thirty-eight years or 
thereby, married, scdemnly sworn, pinrged of ma- 
lice, partial comisel, examined and interrogate^ 
deponed, That at the time libelled, and about a 
quarter after nine o'clock at night, the pannel came 
into the deponent's celkir, near the Cross, where he 
staid about a quarter of an hour, called for a hot-* 
tie of ale and drank a part of it, and then leaned 
his head to the wall ; he appeared to the deponent 
to be very drunk, for when he went up the stair 
going to the street again, he stnmbled and fell for* 
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wafU. Causa $cwdiae .pa$et. And thisf was the 
trudit as he should answer to God. 

(Signed) John Samuell* 

GiLB^ Elliot. 

John HuTCHESON, dweller in Edinburgh, late 
aeryant of Graham of G<»thy, aged 

thirty- nine years'^or thereby, married, solemnly 
sworn, purged of malice, partial counsel, examined 
and interrogate, deponed^ That about a quarter 
after nine o'clock at night, .the time libelled^'the 
deponent saw the pannel in the immediate precede 
ing witness's cellar, and there drank a bottle of ale. 
with him : That the pannel appeared to the depc^ 
nent to be drunk at. the time, and that he saw him 
stumble, and fall upon the stair as he was going 
out to the street. Causa scientiae pat€th And this 
was the truthi as he should answer to God. 

(Signed) John Hutcheson. 

GiLB. Elliot. 

Mrs LiLLiAS GaiiE, attending the Countess of 
Wemyss in Edinburgh, aged twenty years or there* 
by, unmarried, solemnly sworn, purged of malice, 
partial counsel, examined and interrogated, depo- 
ned. That at the time libelled, about half an hour 
after nine at night, the deponent, who was servant 
to my Lady Wemyss, had an opportunity to see 
William Maclauchlane, the pannel, in my Lady's 
house, and talking with him at that time, he ap- 
peared to be so drunk that he could not give a 
reasonable answer, and when he delivered a letter 
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to the deponent be could not stand, bat supported 
himself upon the wall. Ccmsa scientiae pateL And 
this was truths as she should answer to God. 

(Signed) Lillian Qrhe. 

, GiLB« Elliot. 

Margaret Fraseb, servant to the Countess of 
Wemyss, aged twenty years or thereby, unmarried^ 
solemnly sworn, purged of malice, partial coun- 
sel, examined and interrogate, deponed, confarmis 
praeeedenti as. to the pannel's being drunk at half 
an hour after nine at night, with this addition, 
That when he left my Lady Wemyss's. house^ be 
went down to Mi* Lamb's^ house, where the depo- 
nent saw him before ten that same night* Camsa 
scientiae patet. And this was the truth, as she 
should answer to God. And declared she could 
not write. (Signed) Gils* £U(IQT< . 

Elizabeth Anderson, spouse to John Lamb, 
Tintner in Edinburgh, aged forty yeara or thereby, 
married, solemnly sworn, purged of malice, partial 
counsel, examined and interrogated, deponed, That 
the time libelled, and about half an hour after nine 
at night, the pannel came into the deponent's house, 
where she kept him till the clock struck.tbree-cyiar- 
ters after ten ; he appeared to the deponent, to be 
so drunk, not to be able to speak, nor indeed to 
stand without holding, by the table. Causa scien-' 
tiaepaiet. And this was the truth, as she. should 
answer to God. 

(Signed) Eliz^ Anderson. , 

GiLB. Elliot. 
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Elizabeth MACDouaALL, daughter to the de- 
ceased Jbhn Macdougalt, merchant in Edinbargh, 
aged fifteen years or thereby, unmarried, solemnly 
sworn, parged of malice, partial counsel, examined 
and interrogated, deponed, conformis praecedenti 
in omnibus, Catisa scientiae pafet. And this was 
truth, as she should answer to God. 

(Signed) Eliz. Macdouoaxx. 

GiLB. Elliot. 

Agnes Mitchell, servant to Robert Mathie* 
son, turner in Edinburgh, aged twenty years or 
thereby, unmarried, solemnly sworn, purged of 
mdice, partial counsel, examined and interrogate 
deponed, That the time libelled, the deponent saw 
William Maclauchlane, the pannel, at the head of 
Dunbar's Close, fall twice on the street at eleven o « 
clock at night, and that she saw a woman, at the 
head of said close, take a halbert out of his hand, 
which she run away with, and that the pannel Was 
at the time vasdy drunk. Causa scientiae patet 
And this was the truth, as she should answer to 
Gdd. And declared she could not write. 

(Signed) Alex. Frabbr. 

Jean Mitchell, spouse to William Maclelkm^ 
servant to Thomas Marshall, vintner in Edinburgh^ 
aged twenty -six years or thereby, married, solemn* 
ly sworn, purged of malice, partial counsel, exa- 
mined and interrogated, deponed. That the time 
libelled, about eleven o'clock at night, the depo« 
vient saw William Maclauchlane^ the panneli at the 
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bead of Dunbar's Qose^ and there eoming a great 
ru^ and noise from the Tolbootht the dc|Mittent 
and some others ran down the said dose, and the 
pannel followed them down the said close for re- 
fuge* where he fell twice, and after the noise was 
gone, William Maclauchlan, the pannel^ went up 
the said close, having a halbert the whole time in 
his hand, and the deponent went op also; and when 
^he came to the head of the close, she saw a wo- 
man take the halbert out of the pannel's hand and 
run away with it ; and that the pannel was so mor- 
tally drunk that he could not stand alone, and that 
having once fallen she and some others lifted him 
up. Caiisa scientiae patet. And this was the truths 
as she should answer to God. 

(Signed) J. %. 

) Alex. Fbasii^b* 

The said Lords ordained the assize instantly to 
inclose in this place» and return their verdict the 
morrow at twelve o'clock forenoon, and the haill 
fifteen to be then present, each person under the 
pain of law,, and the pannel to be carried to the 
place from whence he came. 
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CcTRlA JuSTiciARiA Si D. N. Kegis, tenta in nova 
Sesdonh domo burgi de Edinburgo, vigeaimo 
secundo die mensis Martii 17S7, per honorabi- 
les viro8> Andream Fletcher de Miltown, Jus- 
ticiarium Clericnm, Dominum Jacobum Mac- 
kenzie deRoystoun, Magistranv Davidem Ehs* 
KiME de Dan, Dominum Gilbertuhap Elliot 
de Minto, et Magistram Alexandrem Eraser 
de Strichen, Commissionarios Justiciariae diet 
& D. N. Regis. 

Curia legitime affirmatay 

Ihiran. William Maclauchlanb, prisoner in: 
the Castle of Edinburgh, Pannet, 

Indicted and accused as in the former sede- 
runts. 

The persons who passed upon the assize of the 
said William Maclauchlane, returned their verdict 
in presence of the said Lords, whereof the tenor 
fbllows: 

The above assize having fnclbsedi and chosen 
Mr Charles Hope Weir of Craigiehall to be 
their Chancellor, and William Hamilton, brewer 
in Edinburgh, to be their clerk, and having consi* 
dered the indictment at the instance of Duncan 
'Forbes of Culloden, Esq. His Majesty's Advocate 
for his Highness' interest, against William Maclauch- 
lane, pannel, with the Lord Justice-Clerk and Lords 
Commissioners of Justiciary, their interlocutor 
thereupon, and the depositions of the witnesses ad- 
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duced for proring thereof, and the depositions of 
the witnesses adduced for proving the panneFs be- 
haviour ; they, all in one voice, did find the said 
William Maclauchiane, pannel, Not Guilty. In 
Witness whereof, their said Chancellor and Clerk 
liave subscribed these presents in their names, at 
Edinburgh, the twenty-first day of March seven- 
teen hundred and thirty-seven years. 

Ch. Hope Weir, Chancellor. 

Wm. Hamilton Clerk. 

The Xrord Justice-Cl^k and Lords Commission- 
ers of Justiciary having considered the foregoing ver- 
dict of assize, they, in respect thereof, assoilzied 
the said William Maclauchiane ^/^Tip/^VtV^, and dis- 
missed him from the bar. 

(Signed) And. Fletchsb, /. P. D. 
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CuBTA * JusTiciARiA^ S. D. N. RegM^ tetita in Pnetorui 
Buigi de Edinburgh^ vigesimo ectato die mensts Ko- 
vembris^ MiUesimo septingentesimo vigesinio, per ho« 
norabflis viios Dominos Jacobuk Mackbnzze de 
Royston^ et Gulielmum Calderwoop de Tolimi, Ma* 
gistros Jacobum Hamilton de Pencaitkoid, et Da« 
viDEH Erskike de Dun, et Bominum Walteruh 
Pringle de NewhaD^ Commissionanos Justiciarii 
diet. S. D. N. Regis, 

Curia l^time afinnala. 

Iniran. 

NiCOL MUSCHETT of Bog^Hdl^ prisoner in the td* 
booth of Edinburgh, ivdict£i> and accused as guilty of 
the crime of murder ; more especially the murdering of 
his own wife, in manner mentioned in the indictment^ 
raised at the instance of his Majesty's Advocate against 
him thor^aBent ; making mentica). That, notwithstanding 
by the law of God, the laws of nature, and the laws 
of this and all well-governed reahns, the crime of mm* 
der, more especially the horrid and barbaro.s mur* 
dering of his own wife^ is prohibit aa4 ^imishaUe with 
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the severest pains: Likeas, by the 153d act> 12th Parlia* 
ment James the Sixths ii is statute and ordained. Seeing 
that divers exertions and objections rises upon criminal 
libels, and parties are frusterat of justice be the alleged 
irrdevancy thereol^ that in dme coming all criminal li- 
bels shall contain, that the persons complained on are art 
and part of the crimes libelled, ^duch shall be relevant to 
accuse him thereof, so that no exception or objection take 
away that pai^ of the libd in time comipg. Yet true 
IT IS, that he was guilty art and part of the foresaid hor« 
rid and barbarous crime of murdering his own wife : In 
so FAR AS, upon Monday the 17tli of October last, or one 
or other of the days of the said month, he did, in a most 
cruel and barbarous manner, under cloud of night, carry 
Maigaret Hall, his spouse, to the King's Park, at Holy- 
roodhouse, and then and there did wilAilly and wickedly 
murder iier, by cutting her throat almost quite through, 
and giving her several other wounds, whereof she died. 
Which being fouxd fboven, or it being found proven, 
(that his wife was at the time and place aforesaid mur- 
dered, and that he was art and part of that murder, by 
such &cts and circumstances as shall be brought in evi- 
dence and proved against him,) by the verdict of an as- 
size, in presence of the Lords Justice-Creneral, Justice- 
Clerk, and Commissioners of Justiciary, he ought to be 
punished with the pains of death, and confiscation of his 
moveables, to the terror of others from comtnitting such an 
unnatural crime in time coming. iSVc subscribiiur, 

RO. DUNDAS. 

Pursuers, 
Mr Walter Stewart, his Majesty's Solicitor and Advocate* 

depute. 
Mr John Sinclair, his Majesty's Advocate-depute. 
Mr Dunom F«n:be., U^^^^^ 
Mr Andrew Landerj i 
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The libel being openly read, the said Niool Muschett 
craved their Lordships to appoint lawyers ftr him, and 
named Mr John Horn, Mr John. Elphingston, and Mr 
Charles Erskine, advocates, to appear for him and plead 
his defences. 

The Lords Commissioners of Jasticiaryt at the pannel's 
desire, recommend to 'and ordain Mr John Horn, Mr 
John Elphingston, and Mr Charles Erskine, or any two 
of them, to appear for the pannel against Wednesday 
next, at twelve o'clock in the forenoon, and plead his dfr* 
fences until the final end of the cause, and continue the 
Court tin that time against him ; and ordain aasisKrs and 
witnesses to attend then, each under the penalty of 900 
merks, and the pannel to be carried back to prison. 

Curia Justiciaria, S. D. N. R^is, tenta in Pretorio 
Burgi de Edinburgh, vigesimo nono die mensis Novem- 
bris, Millesimo septingentesimo vigesimo, per honora- 
biles viros Adam Cockburne de Ormiston, Justidari- 
um Clericum, Dominum Gulielmum Calderwood 
de Polton, Magistros Jacobum Hamilton de Pencait- 
land, et Davidem Erskine de Don, et Dominum 
Walterum Pringle de NewhaU, Commiflsionttioa 
Justiciarii diet. S. D. N. Regis. 

Curia legitime affirmata. 

NICOL MUSCHETT of BoghaU, indicted and accused 
ut in die prtecedenti. 

Pursuers, 
Mr Walter Stewart, his Majesty's Solicitor and Advocate- 
depute. 
Mr John Sinclair, his Majesty's Advocate-depute. 
Mr Duncan Forbes, *] 
Mr John Forbes, > Advocates. 

Mr Andrew Lauder, J 

O 
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Prolocutors in Defence. 
Mr John Horn, 
Mr John Elphingston, 
Mr Charles Erskine, Advocates. 

The libel being again openly read, and the pannel hav- 
ing joined the Hbel, and the lawyers appearing not having 
proponed any defence against the relevancy of the libel. 

The Lords Justice Clerk and Commissioners of Justici* 
ary, having considered the indictment pursued at the in- 
stance of his Majesty's Advocate, for his Highness's inte- 
rest, against Nicol Muschett of Boghall, pannel, and there 
being no defences proponed thereagainst, they find the 
libel, as Ubelled, relevant to infer the pains of death and 
confiscation of moveables, and remit him to th« know- 
ledge of an assize. 

Ad. Cockburnd, /. P* D. 

The Lords Justice Clerk and Commissioners of Justi- 
ciary continue the diet against the said Nicol Muschett of 
Boghall till Monday next, at nine o'clock, and ordain 
assizers and witnesses to attend at that time, each under 
the^pain of two hundred merks, and the pannel to be car- 
ried back to prison. 

Lord Roystoun, Preses. 

Curia Justiciaria, S. D. N. Regis, tenta in Pretorio 
Burgi de 'Edinburgh, quinto die mensis Decembris, 
Millesirao septingentesimo vigesimo, per honorabiles 
viros Dominos Jacobum Mackenzie de Roystoun, et 
Xjulielmum Calderwood de Folton, Magistros Ja- 
cobum Hamilton de Pencaitland, et Davidem Ea- 
skine de Dun, et Dominum Walterum Pringle de 
Newhall, Commissionarios Justiciarii diet. S. D. N. 
Regis. 

Curia legitime affirmata. 
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JfUran, 

NICOL MXJSCHETT of BoghaU^ iacUcted and accused 
vt in diebus prascedeniibus. 

The libel being again opeiily read^ the Lords proceeded 
to chooae the persons after named to pass upon his assize. 

Assi:ie. 

Archibald M'Aulay of Amcaple. 

John Bimy of BroomhilL 

James Dewar of Vogry. 

Robert Pringle of Symington. 

Richard Lothian of Belches, 

James Laing^ kte bailie of Edinburgh. 

James Newlanda^ late bailie there. 

David Crokat^ widght there. 

William Lindsay, merchant there. 

William Lothian, merchant th^e. 

Thomas Fairholm of Pilton. 

J^n Walker-of Newhouse. 

Alexander Brown- of Multrieshills. 

J(^n Anderson of Baxfield. 

Edward Penman, goldsmith in Edinburgh, 

The assize all lawfully sworn, and no objeotioii in the 
contrair, the pursuer for probation adduces the pannel's 
own confession judicially emitted b^ore the Lords and - 
assizers, whereof the tenor follows : 

Edinburgh, the 5th day of December 1720 years, in 
presence of the Lords Commissioners of Justiciary and 
assizers, Nicol Muschott of Bc^hall judicially con- 
fesses and acknowledges that he is guilty of the crime of 
murdering his own wife, with whic)i he is -charged in the 
within indictment. Sic subscribit^r* 

NlC. MUSCHETT. 

Ja, MaC|[£NZI£^ /. P« 2>; 
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The Lords Commissioners of Justiciary ordain the as- 
sise to inclose in this j^kce presently^ and return their 
verdict so soon as the same is finished and sealed up, snd 
the hail fifteen to he present^ each under the pain of two 
hundred merles. 

Then the Lords, having removed firom the Bench to 
the Little Room, the assizers having finished their ver- 
dict, and sealed up the same,—- 

The Lords Commissioners of Justiciary returned back 
to the Bench. 

Re^intran, 

NicoL MuscHETT of Boghsll. 

The said day the persons who passed upon the assize of 
the said Nicol Muschett returned their verdict, in pre- 
sence of the saids Lords, whereof the tenor foHows :-* 
** Edinburgh, 6th December 1720. The above assize faaf' 
ing inclosed, and unanimously choice Archibald Macaulay 
of Amcapletobe theiridumceBor, and Tliomas Fairholm 
of Pilton to be their clerk; and Laving considered the in* 
dictment raised at the instanee of his Majesty's Advoeate 
against Nicol Musdiett of Boghall, pannel ; the Lords 
Justice-Clerk and Commissioners of Justiciary their is- 
terlocutor ti&erenpon, with the pannel's judicial confession 
adduced fbr proving thereof; — they all, in one voice, find 
the pttinel Guilty of Ae barbarous crime of murdering 
his (nm wifb, in manner mentioned in his indictment 
lii witness whereof, thir presentis are subscribed by onr 
said chancellor and derk, in our names, date and plAce 
fi»reMid. Sic Subscribitur, 

AlftD. Macaxtlay, Ckitncellor^ 
Tiro. Fairholm, Clerk* 

Hie Lords Cdramissioners of Justiciary condntie the 
pronouncing of sentence upon the foregoing verdict of ^ 
size till Thursday next, at two o'clock in the afternoon; 
and ordain the pantid to be carried back to prison. 

4 
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Lord RoTSTOUfN^ Preses* 

CuBiA JusTiciARiA^ S. D. N. Rcgis^ tenta in Prffitorio 
Burgi de Edinburgh, octavo die mensis Decembris, Mil- 
lesimo septingentesimo vigesimo, per Uonorabiles yiros 
Dominum Jacobum Mackenzie de Hoystoun, et 
GuLiELMUM Caldekwood dc Polton, et Magistros 
Jacobum Hamilton de Pencaitland, et Davideu 
Erskine de Dun, et Dominum Walterum PRiNaLE 
de Newhall, Commissionarios Justidarii diet. S. D. N. 
Regis. 

Curia legitime affirmata. 

Iiitran, 

NICOL MUSCHETT of Boghall, 
In]>igtb0 and accused ui in die preseedeniL 
The Lcwds Commisslonera of Justieiary^ having consi- 
dered the verdict of assise returned upon the 5th day of 
December instant^ against Nicol Muschett «f Bogball^ 
pannel, they, in respect thereel^ by the raondi of Aldmi- 
der Lindsay, dempster of Court, decern and a^^udge the 
said Niool Muschett to be taken to the Giaasmarlbet of E« 
dinburgh, upon Friday, the 6th day of January next to 
come, and there, betwixt the hours of two and ibur o'dock 
in the afternoon, to be hanged by the nedc upoii a gibbet 
until he be dead ; and ordain all his moveable gpoods and 
gear to be escheat and inbroug^t to hia Hioesty'a use, 
which is prmoaiioed for doom. Sic whgeribUur, 

Ja. Macksnzijb, 
Walter Pringle* 
W, Caldbrwood. 
J. Hamiltok. 
Da. Erskiks. 
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APPENDIX. 



No. I. 

DECLARATION of Nicol Muschett, before the Ma- 
gistrates of Edinburgh^ and of the two Witnesses who 
saw the Body of Margabet Hal£^ when it was found 
in the King's Park^ taken from the original Precognition. 

Edinburgh, 22d October 1720. 
Sederunt : 
Bailie Preston. Bailie Gkiebsok. Bailie Hatho&n. 

Nicol MUSCHETT of BoghaU, being examined by^ 
the Magistrates^ judicially acknowledges^ That, on Mon*- 
day last, about 11 o'clock at night, he carried Margaret 
Hall, his spouse, direcdy from Bamaby Loyd's, in Ca« 
nongate, where he had been with her, to the Park,, telling 
her he designed for Duddingstone, and,'when they came to- 
the Duke's Walk, he thore cutted her throat and her chiii^ 
and murdei^ her, and lef^ her there, and then came the 
length of the tirles and entry to the said walk, and re- 
turned back to see if she were dead, and found her dead» 
and then returned to his quarters; and he told James 
Musch^tt^ wigmaker, and Mrs Macadam,, that he had beeix 
guilty of the murder. And this is truth. 
Geo. Preston, Bailie. Nx. Muschett*, 

Edinburgh, ^5th Oct. 1720. 
ISOBELL STIRLING, relict oi John Steuart, work-, 
man in Abbeyhill, being examined, ui in^K^, judicially de« 
clares. That, on Tuesday last, being the 18th instant, 
about ten of the clock of the day, hearing that there was 
a won^ui lying murdered in the Park, the declarant went 
to the King^s Park to see the corpse ; and when the de-> 
clarant came the length of the Duke^s Walk, she saw a 
woman lying dead in the east end of the Walk, in a very 
dismal posture, having her throat cut into the very neck"* 
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bone, and her chin cut, and one of her thumbs almost cut 
off, and found her to be also cut hi the breast in several 
places, and also in the other hand very barbarously, and 
found some hair in her hand, but could not distinguish 
the colour by reason of the blood, and saw an Holland 
sleeve of a man lying just next to her bloody, hiving the 
letter N sewed with green silk therein. And this is truth, 
and cannot write. Jo. Wightman, Bailie. 

• 

JAMES STEUA^T, servant to Widow Bortleman, at 
the Watergate, being examined, ut intusy judicially de- 
clares. That, on Tuesday last, being the 1 8th instant, he 
saw a woman lying with her throat cut, and having other 
wounds upon her, at the east end of the Duke's Walk, 
within the King^s Park, whom he, Robert Bagham, and 
others, lifted her from the ground, and put her in a bier, 
and carried her from thence to the chapel at the Water- 
gate, and delivered the bloody sleeve lying by her to John 
Kelso, constaWe in the Abbey, having the letter N sewed 
with green silk thereon. And this is truth, and cannot 
write. Jo* Wightman, Bailie* 



No. II. 

DECLARATION of NicoL Muschett after he was un- 
der Sentence of Death, taken from the Original Holo- 
graph of himself, and addifessed to the Lords of Jus- 
ticiary. 

My Lords, — In exoneration of my own conscience, and 
obedience to your Lordships' desire, I have h^re, as briefly 
as- I can, and as the present coinposure of my thoughts al« 
lows, given youan account of the whole designs and intrigue* 
(to the utmost of my knowledge) were carried on or. in- 
tended against that poor wom.an now in eternity ; in the 
free discharge of which I most humbly crave your Loid- 
ships' clemency, both in protracting the time, and miti* 
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gating the pains of my deserved punishment^ which I 
hope^ after an ingenuous and free confession^ your Lord* 
ships will grants (if in such harharous cases favours can 
he expected^) and as to your Lordships' making quest into 
what I here assert of others, I let your Lordships know I 
do it in all freedom, without malice against, or regard for 
any person, as God, the supreme judge, and my own con- 
science, the greatest witness, are my vouchers, as follows : 
Having had the misfortune to marry that woipan in less 
than three wedka acquaintance, hy the instigation of one 
whom I supposed to he my friend, and who did show, as 
I thought, no small pretences thereof, on September Sih% 
1719, I no socMMr retunied from solenuiiaiBg maniagje, 
than J Kepented, not finding matten in any pait vos^ 
my expectation. A Mttle while at\er i puxposed to leave 
her, and improve myself alNroa4 being bred a surgeoOdi 
a&d in order th^reto^ I went ta the country, and advanced 
fiome money, and finding my mother and friends not viU 
ling I should expose myself to the d^ngjen of travel, I 
returned to town, aBd,notwithBtandiDg of their aversion, I 
resolved topraoeciite my design. But there being an old 
plea betwixt Bumbank and my &ther, which I was wxl' 
ling should be taken away before my going ofi^ and among 
other things, when I narrated him my misfortune in ra- 
ther choosing to leave the coontry* than lead my life with 
^ woman whom I had unluckily married, and for whom 
I had no affection, and he, catching the advantage of me 
here too, too readily offered me his assistance to be rid of 
her, vis. by obtaining a divorce against her ; and my sim« 
plicity, by bis subtle insiniiiktions, was very soon prevail' 
ed upon rather to enter his measures af2;ain8t her, (who to 
my good information before, and certain knowledge afk^ 
marriage, was a bad woman, albeit God forbid I shoukl 
look on her infirmities as any ground or reason for my ^ 
using her,} than to ruin my estate, and disoblige fViends. 
And the method he proposed to do it was. First, having 
entered into obHgements aoe to another by my giving him 



Inoney to cany it od, togeUaei' with a l^ for L* ^ Steiv 
ling, which he got for his Ubotur, and by his giyii^ me his 
obligement, whidi is at present in Janies Russd^ proeurator 
his eustody, not to se^ any <of the said L.30 from ute 
till he procured sufficient evidence ngMnst hmr of adul- 
tery, and which obhgem^ts we both entered into mutunl- 
]y ; and that iu the houseof Mr Jaffimy, at the heiid of 
the Canongate^ where we had stayed all that day concert- 
ing wicked measuiiBs against the deAinct, and he made it 
his business to provide one John Mapgregor, Profeasor 
of Languages in the Canoi^^> who might, alter our in« 
toxicating her with drink and liquid landanom, so that 
she mi^t sleep, go into her bed and then call witoeases, 
who were on purpose trysted to a tavern near by ; buti, 
notwithstanding ^ her getting much laudanumt with 
hrandy and sugar, which was g^ven her by Bumbank and 
Alexander Pennycuik, for present in the Abbey, by My of 
5toGkt(Hi drops; and when any^ other in the company 
drank, they had also a glass with Stockton, to mAko the 
poor creatnre believe there was no Macy, wfaldi wis done 
in one Bailie Smith's house in the Abbey; die was not 
so overcome, but of necessity I behoved to bed vnth hei^ 
where I staid till she fell asle^, and immediately whan I 
left her slewing, Bumbank called Macgiegor . ■ ■■ ■ " » 
according to Bumbank's directions, whereupon MaC« 
grcigor immediately went off, alter which I returned to 
ht% |DO(»n and awoke her, who all this time vras &st 
asleep; and she asked why I arose, and what these 
men, viz. the witnesses wanted, to which Burnbank re« 
jilied. Madam, out of kindness and sympathy vrith 
yoUft I have brought them to be witnesses to your bus* 
band's ol^jging himself both to be more affectionate, and 
also to eettle.an aliment upon you, so that you may be 
easy whether he leave you or not,' «id so we left her. 
But, before any thing of this was put to execution, imme- 
diately afta- , my fiist deserting her, and our concerting so 

02 ♦ 
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to debauch her^ he caused me write a most opprobrious 
letter ftom his mouthy and to make it dink the better^ 
that I was upon my way in leaving her. We dated the 
letter at Newbottle, of an anterior date to our being iu 
Mr JatttVf'B, and whidi we sent to the deceast by one 
Walter Weir, cadie in the laigh cofl^hoose^ to the care 
of Mrs Thorn, mercatrix at the Bowhead, signifying to 
her, that, on account of her lewd and base practices, I 
had been obliged to forsake her, and that moment having 
taken horse for London, she needed never expect to see 
my fiice more, nor have any thing of me ; which let- 
ter was sent to cause her despair of me^ that she might 
the more readily &I1 into temptation, and be seduced by 
fludias he intended to assault her, (but oh ! with what 
-shame and conAision may I rehearse sueh barbarous cruel- 
ties.) After her receiving this letter, she ftnded to take 
a trial in the country with Uiy niother, supposing me 
quite gone, (but from the time she got the foresaid let- 
ter^ till about a Ibrtnight thereafter, by Bumbank^s direc- 
tion, I lurked in the ftnresaid Alexander Pennycuik's 
house ;) and Bumbank hearing of h&t leaving town, vras 
very careM to stop her, by making her believe he would 
find me out^ and procure all satisfaction she would re* %^ 
quire ; but^ notwithstanding, she went off with the car- 
rier, which Bumbank getting notice of, hired one An- 
drew ShieUs, writer, to bring her bade, together with him- 
self; and having obtained a warrant fix>m a justice of the 
peace of Linlithgowshire, who was, I believe, the Laird 
t)f Maijorbanks, to apprehend her on suspidon of theft, 
and having inquired at most public houses on the way, at 
last found her in Lintithgow, they having travelled all the 
way imder doud of night, being so eager on the pursuit^ 
and having taken horse at the twopenny customhouse, 
about eleven o'dock at night; and when they fimnd out 
hex quarters, they pretended not tohi^ve known of one 
another's coming ; whereupon Andrew Shiells presented 
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a baton as a constable^ to incarcerate her for theft, where- 
at Bnmbank pretended to be very concerned, that any of 
his counte7man*8 relations, especially such as she, should be 
so used, and (according to their designed plot) he bailed 
her to Edinburgh, and when they came to town he settled 
her, being on a Saturday night, in one Low's at the back 
of the wall, where he staid all night with her, and ordered 
the landlady not to let her want, and gave her some m<Hiey. 
But a few days thereafter, she hired a horse and went to 
my mother's house ; and to call her hence, Bumbank die- 
late a considerable long letter, (which I suppose her f»* 
ther keeps,) promising many fair things, upon which she 
returned and staid for some days in Thomas Stewart's, 
merchant in the Grassmarket, who was privately ordered 
to entertain her ciyilly, and dissuade her ftom going to 
her father, or have communication with any belonging tQ 
him, fearing his hellish project at the Abbey should be 
cUsappoipted by her conversing with any of her friends ; 
aivi on a Monday night, if I right mind, he carried her to 
the foresaid Bailie Smyth's house in coadi, to perpetrate 
the said barbarous design by Macgregor, which house was 
thought fitter for the purpose than either Gilbert Yetts'a 
or one Hermain's in the Abbeyfaill, both whieh Bum- 
bank and I tried on a Sabbath day, by tdfing we wanted a 
room for a young gentlewoman,---all which was about the 
latter end of December 1719. But after we informed our 
procurator, James Russell, of all we could do, he told us 
unless we could evidence a tract of conversation betwixt 
Mac^r^or and her, we could never make anything of it, 
whereupon James Mtisehett and his wife were employed 
as the fittest, because she did not suppose them to do her 
any harm, to introduce the said Macgregor to her, whicb 
James did by carrying him several tknes to her room at 
-night, and drhiking with her. But when in so doing, I 
-had spent mueh money 'both, in ft^quenting Bumbank's 
company, hiring Macgl^^, and sustaining James Mus- 
eh«tt and Idirfianlly, togeHier with my procurator's dis* 
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coiuraging me^ I turned irery remiss in fisUowing out that 
rescdution ; and by this time finding them turning indif* 
ferent unless daily suppUed in money, I entirely gave over 
that thought. But the devil never wanting his own emi&« 
saries, imroediatdy after instigate Bumbank to proceed a 
degree farther, by convincing me of the Smallnesa of such 
widcedness as to exhibit to her poison, James Muschett 
being the only proper hand fw it, who, when deah^ed, 
very readily undertook it ; and the way to give it waa by 
mixing a sufficient quantity of it with a paper of sogur 
before he went to her room, and when he had gcme to her 
to call for brandy and sugar, which, so soon as it was 
brought, he was clandestinely to exchange the sugar when 
it feU to be her dram, and after she took it to make a pre« 
tence to break the glass, whereby several glasses w^are bro- 
l^en in h^ quarters, lest- what remained in it ra^t do 
liarm to othars. But waiting a good while befbre he could 
get it conveniently done, he at last got her to take it, 
which she immediately threw up, and continued for some 
days aftar very siek, by pazging and vomiting, so th«t 
life was not ^cpected §6t her ; and Always when he went to 
g^ve her poison, he woukl immediately send away oneBaiv 
bara Hunt^, who waited upon her, to his wife, who would 
detain the said Barbara at some work, so that he mighJ; 
have the more couveniency f(Mr hia design ; and so sotm as 
lie had given her it, he came to my room all trembling; 
and said to me, By God, die has got it now* Wbereupoi^ 
be and I weni straight to Hufi^ Campbell's, 8on4n«la^ to 
Bumbank, and not finding Burnfaank there, we carried 
Hugh Caidpbell with its to the Caatle gate, and the porter 
aent a man who broug^ hijn down to us, and we walk-^ 
«d a considerable time on the Castle-hitt, and Burnbaok's 
advice was to continue the iq[)plicatimi of it, so that when 
she was r^dered weak with one dote, uiother Bajgbt oar* 
ry her cff, which accordingly he did^ hut notwitb ^cpoelr 
ed success, and by his sometimea giving it with sugu^ ahe 
began to suqpect, and so spon aa the aogar^KVts brought 
die would have it herself to put into the brandy, and 
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when it was granted her> Bnrnbank, James Miuchett, and 
i, omtriTed to put a little of die poison in a nutm^ 
grater, and witk pretenee of grating the nutmeg, to hit 
die poison &U into ibe liquor, and he got ji grater from 
Bumbonk, which he aflerwards gaye to Alexander Fen« 
nycuik, which was as if it had been burnt with fire, hy 
reason of the eorrosi w merettry, which Bumbank assused 
us was 6r less dangerous to meddle with than arsenic, on 
aocoont arsenic both swells and colours ; uad also James 
Kusdicftt's wife took some of the poison in a bit of paper, 
and went at n%ht with a des^ to give her it ia brandyi 
but diat nig^t ihe,deceased would take no brandy ; where* 
upon she cansed a warm drink of ale,, and calted for som^ 
meal, which^ when she had caused h^r drinW she durew 
the ei^ into the ashes on j^retenoe of chasing away a. cat, 
so that she night have oocaaion to wipe it; aod aboy 
James Muschett went <me day to Francis Riifisell, djrvg* 
gist, his dio^, aanA sought a sight of his corrosive mercu- 
ry U» buy aome of it, whi^ he said was brought to him 
hi a hig pot, and w%M he saw it exactly like to what he 
finrmerly got, he did not take any of itj te he was a&ai4 
I waa cheating him by giving him arsenic for mcreury, 
and Bumhank, when told thereof, approved of his so do« 
ing, and said, people on such enterprises are never too 
much aware: But after the deihnct had got it many 
times to no purpose, Bunbank again {H-oposed to debauch 
her, and the said James Muschett was to do it, which 
he said he could do without any difficulty, for which end 
Bumbank and he went to Gilbert Yetts's to fix on a con« 
venient room, and finding one for their purpose, wherein 
James Muschett was to stay un^ Ihe name of Mr Stew- 
art, a country gentleman, not agreeing with the town air, 
but not thinking the landlady kind enough, they went 
straight hence to one MacneiTs a gardener, where they 
found all conveniences they wanted, as a proper room fiir 
the witnesses to tarry in, till the said James would give 
the appointed sign of his being in action, but so soon as 
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they came and told me^ I opposed it; and likewise in 
March last, when I was under saHvation for ray aurs, 
Bunibank and the said James Muschett were yery care- 
ftd to cause the deceased believe that I was poxed, to 
cause her undergo a course, and drink cold water when it 
came to a height, to dispatch her, which the said Jam^ 
caused her do to the none effect, and he uvged her 8»to 
take it, even to threatening her with a knife if she refiised; 
and when his causing her drink cold water did not pre- 
vail, he again made her take more corrosive mercury, im- 
mediately after salivation, and Bomhauk advised Utff^ 
it in warm sack and cinnamon, aa a cordial after-stskBess: 
And when the said Jamea could not prevail with- her to 
take it so oft as designed^ which was onfr dose ato 
another, viz. of corrosive mercury, till she were csnied 
of!^ by Bumbank's persuasion, I went to her myself with 
the said James, (for from the Abbey plot I had not been 
with her till this time,) and while I was speaking with 
her lying in bed sick by some of the poison he had given 
her the preceding day, he mixed some mtare of it in liqnor 
at our backs, which I caused her take^ and this count 
we continued fi)r some time. But all these fidling. Bum* 
bank advised, (who was always the contriver, and James 
Muschett executioner,) to commit yet more wldcednesS)^ 
(and now it's easy to conjecture that by this .time we were 
entirely given up to scruple at no kind of evil> \vfxmt being 
prevailed upon, James Muschett to put to execution, an^ 
I to condescend to whatever measures that man Bam'' 
bank proposed, and both were willing to serve me so.fong 
as I threw them money,) by. his advising James to csrry 
her to Leith some afkmoon^ and to drink with her tiU ^ 
were very late, and on their way home to drown- her i»* 
pond, whereof Bimibank said he knew two on the nortJi 
side of the south road to Leith, which he and I went ons 
Sabbath day to see, and were very cautious lest any mig»* 
see us go off the road ; but this proposal James not con- 
descending to, saidj if we pleased, he pretending kindness 
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would take her to the west country with him on horse- 
back^ and have her pad so slackly girded^ that he might 
easily drop her^ by checking the horse^ in Kirkliston 
Water, which he was to do after much rain, so that the 
water might be big enough to take her away, this being 
mostly the said James's wife^B proposal, who was acces- 
sory to the very minutest part of the whole conduct, and 
not a little contributed in advising ; but Bunibank, not 
thinking this proper, advised James to knock her on the 
head, or throw her into some hole without the town, and 
immediately thereafter to flee to Paris, which in nowise 
Jinnes wouM assent to ; and a while after that, Burnbank 
and- I discorded so far, that we scarcely spoke together, 
(which, alas ! was too long in doing,) by reason of his 
keephig up my papers, and thereby our projects were laid 
aside for a while. But, some time thereafter, the said 
James Muschett,'his wife, and I, concerted to knock her 
on the head when going down Dickson's Close, late> to 
her room, which concert we entered latter end of April or 
b^inning of May last, and for their reward they were to 
have 20 guineas, (which was to be his reward for his right 
executing any of the foresaid projects,) for which he 
«isought my bill, alleging himsdf not sure without it, (and 
^be&re this concert-, when, upon the other contrivances, 
Burnbank would had me granting my bill to Jameii; and 
to consign it in his hands, which James would not do,) 
because, he said, he had get a hundred pounds from his 
blither more than his portion, so that he expected none 
itom any of hi» friends^ and he only depended on tha^ 
(his wife- being more- fond on that hellish design than 
himsdf,) whereof tie got one guinea in winter, which be 
-gave to Mr James Ure, writer, to give to the kirk- trea- 
surer, and half a guinea to bury his child, with sixteen 
shillings Sterling to turn his clothes a little, before the fatal 
accident happened ; which particulars he got in part pay- 
ment (^ the said 90 guineas, besides sustenance for more 
than three quarters of a yeai» for hhnsclf and family. But, 
beftwe we did any thing ia this pwiject, he and I went, 
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about ten o'clodiL in the morning, some time in^May last,- 
to Mf Makom's, at the head of the Canongate, and orders 
ed his wife to follow, hut, not finding that house ooav&- 
nient, floaoon as we saw ^ough a window his wife conk- 
ing, we went out, and took her to the foresaid Mr Jaffiray's,. 
juiving her child with her, and we were set in a room im* 
mediately off the kitchen, where we deeply ooi]jured our« 
selves never to discover the plot ; alter which die and her 
child went off, and he and I tarried a little longer. And 
the measures we laid down w&re, that his wife was to de- 
tain the deceased in (he Baid Jacnes Muschett s room till 
about 11 OF IS o'clock at night, by afi^ding her meat and 
drink, and entertaining her with flattering ^^iaeaoKB^, and. 
In the meantiB»e> her husband was to wait finm 1& o'dock 
at the head of the foresaid dDfie, or immediately within 
the Netherbow, (the said James's room being at the 
head oC St Mary Wynd,) so that he migh^ BOt ouss 
her gviing at the particidar hour he had ^pointed his 
wi& to keep her^ firom his room to her own i^ hut we. did 
BOt kiK>w Bow to get an inatFument, to get which he wenf 
to Robert Sandes'^ wright in Movdtrieshill, to see if he 
oeuld take away any of his hamm^s, and when he had 
waited so f(v s<»ne days, .not getting any of them* his wifii, 
about the 9$th of May last» says, " I was lost day in Mrs 
Decroe's, where I saw the head of a hammer lying htme," 
whi(^ Mrs Decree then lived at the head of the Camm- 
gate, but it vras objected to her^^ '* What if it be got no- 
tice of that you jtaok it?" *^ No," says she, " 4he woman jp 
just now to remove from that house, and she will never 
miss it," and next day die went and hcougjht it ; and fbr 
ai^aft to it, James and I went to the fiivesaid BAbeit 
Sandes's, and got a piece of timber, which Jamei fitted 
for the head that same night, and next day he coming to 
my room, shewed me his hands, how th^ woe blistaed 
hy handling the knife whitting the timber* and in that 
end of the shaft whidb was in the head, there "was a nail 
loosely fixed to keep on the head, which oail, immediate- 
ly after action, he was to draw, and throw 9lW9^ the head« 
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smd carry liome the shaft and bom it ; and, to get the de« 
sign accorapliahcd, he^md his wife were very careftd for 
a good virile in observing all the foresaid proposals, al- 
ways making it their business to invite her to ^texr room, 
and that never sooner than d^ o'clock at ni^t, lest she, 
ooming too soon^ might weary, and to keep her as late as 
possible ; but always when he foDowed her to give her 
the stroke in the dark close, somebody going np or down 
prevented it. And sometime in harvest last, when the de« 
fhnct went to the comitry, the said James running in debt 
wi* his landlord, said he could not do any thing (though 
i^e if&ct in town) till he got his landlord satisfied, so that 
he might freely detain her at night, whereupon I gave 
liim two twenty shilling notes, wherewith he paid him, 
and shortly after he went to Monntainhall, whwe the de- 
ceased was, and entreated her to return to town, in order 
to accomplish our plot ; and when she came, which was 
sotne time after, she Was invited by them as formerly, 'he 
and his wife dways saying to me. We widi to God this 
were over, that we tnight settle some way ere winter came' 
on. And one time when they were scarce of money, hav- 
ing nothing bat wliat I gave them from time to Hme, anid 
also I having ^eryfittle, desired them to give over doing 
any fortha in that plot, to whieh his wife said, '^ Is it 
reasonable, think you, so to do ? when my husband and 1 
have wared so much time and pains theseupon, and in ex- 
pectation of our reward, now to give it over ?" But the de- 
ceased wearied to stay so often and so long with them, 
whereupon they told me, unless I would go to her mysc^ 
it was not in their power to keep her so late, which ac- 
cordingly I did the beginning of the week before that bar- 
barity happened, and kept her till about eleven, and some- 
times twelve o'clock at night, and James waiting her, was 
always some way or other disappointed ; and, by our de- 
taining her some nights successively, James Musdiett's 
landlord would not suflbr her to stay in his house after 
ten o'clock, and James, by wdting her so late for some 
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nights, was seized by a violent tooth-adie^ which ooca« 
sioned him to keep his room for two or three days^ in whi(^ 
time we contrived to take the poor woman to some part in . 
the Canongate^ where we were not acquaint and while 
detained her, he might go to his former poet \ and on Mon- 
day, October the.l7th« being that fatd day, in the morning, 
before I went out of my room, I had some occasion for a 
knife, but what it was I do not mind, having left my own 
with the deceased the preceding night, and so asked one 
of my landlady, who gave me, and inquired what was be« 
oome of mine own ? I told her I lost it kst night ; then 
she desired me, if I pleased, to make use of hers till I got 
mine own, which I accepted ; at whidi time I had not 
'the least thought of what fell out, and far less my land- 
lady, who, through the whole course of our hellish con- 
trivances, never so much as knew the least whisper of any 
of them, so far as my knowledge serves; on account all 
these our hellish plots were kept .up so close, that none 
knew of them, except Bumbank, James Muschett^ his 
wife, and myself; and that Monday, after dinner, James 
Muschett and I went down the Canongate, and, meeting 
with some company^ diverted ourselves till -about seven 
o'clock, when he went to carry her to the Canongate, ac- 
cording to our proposal, where I might detain her till he 
would wait her as formerly in the forced close with the 
hammer, not in the least all this time thinking on what 
happened; and when he -returned to me, (fixr all the time 
he was at her, I stayed in the house of one Yeaman, ^n- 
smith, at the head of the Canongate,) without promise of 
her meeting us that night, he and I went to a back room, 
and were very angry at her not coming, and immediately 
we went and sent a cadie for her, and when she came we 
took her to Mr Loyd's, where, a^r we had staid a good 
while, James went q% and I gave hira directions, as for- 
merly, at Mr Loyd's stair foot, which accordingly he 
went, to e3;ecute» But, oh ! that I might dissolve into A 
" "* of tears even in mentioning such bloody crimes. 
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"When she and bad I staid a good time after James Muschett 
went off, the devil^ that cunning adversary^ suggested to 
me, being now hardened^ and also desperate by all the 
foresaid plots failing, that it was but a light thing whe- 
ther he or I were executioner; and I, yielding to the 
temptation, did, as my indictment bears ; and when I re- 
turned, thinking James Muschett and liis wife would as 
soon inform of themselves as of me, I called first at them^ 
and told what I had done, but what they said I do not 
ndnd, and James went to my room with me, but what 
my deportment was, or what words past, (my thoughts, 
after such horrid and unnatural wickedness, being so dis« 
'tracted,^! hare entirely forgot.** Ni. Muschett. 



♦ Nicol Muschett, besides this detlaration, wrote another and a 
more full account of his conduct with .regard to his wife, which' 
was afterwards published. It is composed in a canting hypocriti- 
cal style, evidently intended to criminate the unfortunate woman 
as to gaHantry, and to throw the greater part of his own gnilt up- 
on his accomplices. He allies that Maigaret Hall enticed him 
to marry her by simdry meretricious allurements, confeising that 
» former severe disappointmentin love had caused a tumour to 
arise on her bpsom, which she shewed to him. The circum- 
stances of the murder, he details with great precision. After he 
and his wife left Lloyd's* house, he took the way to the Kmg's 
Park, pretending that he was going to Duddincstdne, and assur- 
ing her, thai:, if she did not accompany him, he would never see 
her more. The unhappy creature, who seems to have entertained 
an affection for her husband, in spite of all his barbarous usage, 
after beseeching him to remain m Edinburgh, followed him to. 
wards the Bark, disscAv^ in tears, as^if conscious of her impends 
ing doom. When they had got nearly to the extremity of the 
path which is called the Duke's Walk, (having .been the favourite 
promenade of the Duke of Ycttk, afterwards King James the Se- 
venth,) Muschett, pretending to sahite his wife, threw her upon 
the ground, and proceeded to cut her throat. During her resist- 
ance he wounded her hand and her chin, which she held down, 
thus intercepting the knife. And he dedaries, that, but for her 
long hair, by which he pmned her to the earth, he coidd not have 
perpetrated the crime, her struggles were so very great To this 
narrative is subjoined a pious letter, addressed to the criminal, from 
his mother, and some elegiac lines worthy of such, a subject. It 
need only be added, that the cairn or heap of stones raised on the 
spot where Muschett perpetrated the murder was removed during 
tile formation of a regular foot-path through the Park, suggested 
hy Lord Adam Gordon, then resident at Holyroodhouse. 
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Ko. III. 

OBLIGATION by James Campbell of Burnbank> to 
NicoL MuscHETT, referred to in the foregoing JOecIa- 
tation. 

Be it kend till all men by thir present letters^ me, James 
Campbell, Ordnance Storekeeper at Edinburgh Castle: 
Forasmuch as Nicol Muschett of Boghall is dehUx to 
me in three years rent of his landsj viz. cropt ninty-five, 
^and precedings, and that I have transacted the same fi)r 
nine hundred merks. Soots money, for which there is bill 
^granted me. Th^efore, I hereby declare I am not to de- 
mand payment of the said sum until a legal ofifer be made 
him of my discharge pf all I can claim of him, and give 
him up, or offer so to do, all his papers on oath : As also, 
of two legal depositions, or afiSdavits of two witnesses, of 
the whorish practices of Margaret Hall, daughter to Adam 
Hall, merdiant in Edinburgh, and three months there- 
after. In witness whereof, I have written, with my own 
hand, on stamped paper, ihir presents, at Edinburgh, the 
twenty-eighth day of November, one thousand seven hun« 
dred and nineteen years. James Campbell. 



iVbto.— James Campbell of Bumbank, (well known to 
all the reprobates in Edinbuigh by the ^miliar appella- 
tion ofBanfcie,) was, on the 29th day of March 1721, 
brought to trial before the High Court of Justiciary, 
lor his concern in the matters related in Nicol Musdiett'^ 
confession ; and the Jury, having found him guilty, art 
and part, of tlve orimes libelled, he was declared infkmous 
and incapable of bearing or enjoying any public office or 
trust within Scotland, and fhrther banished to his Majes- 
ty's plantations in America during all the days of his life. 



Printed by Geoige Bamsay & Company. 
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